The Metropolitan Water District
of Southern California Age nda

The mission of the Metropolitan Water District of Southern California‘is to provide
its service area with adequate and reliable supplies of high-quality water to meet
present and future needs in an environmentally and economically responsible way.

L&C Committee Legal and Claims Committee Tuesday, September 13,
M. Luna, Chair 2022
J.G , Vice Chai i i i *
" Ca;:naachlge air Meeting with Board of Directors 08:30 am. L&C
G. Cordero 09:30 a.m. OP&T
L. Dick September 13, 2022 10:30 a.m. RPAZM
C. Douglas 8:30 a.m. 12:00 p.m. BOD
C. Kurtz
T. McCoy
C. Miller
G. Peterson Agendas, live streaming, meeting schedules, and other board materials are
M. Ramos available here: https://mwdh2o.legistar.com/Calendar.aspx. If you have
K. Seckel technical difficulties with the live streaming page, a listen-only phone line is

available at 1-877-853-5257; enter meeting ID: 862 4397 5848. Members of the
public may present their comments to the Board on matters within their
jurisdiction as listed on the agenda via in-person or teleconference. To
participate via teleconference 1-833-548-0276 and enter meeting ID: 815 2066
4276 or click
https://us06web.zoom.us/j/81520664276pwd=a1RTQWh6V3h3ckFhNmdsUWpK
R1c2Zz09

MWD Headquarters Building * 700 N. Alameda Street * Los Angeles, CA 90012

* The Metropolitan Water District’s meeting of this Committee is noticed as a joint committee
meeting with the Board of Directors for the purpose of compliance with the Brown Act.
Members of the Board who are not assigned to this Committee may participate as members
of the Board, whether or not a quorum of the Board is present. In order to preserve the
function of the committee as advisory to the Board, members of the Board who are not
assigned to this Committee will not vote on matters before this Committee.

1.  Opportunity for members of the public to address the committee on
matters within the committee’s jurisdiction (As required by Gov. Code
Section 54954.3(a))

2. MANAGEMENT REPORTS

A. General Counsel's report of monthly activities 21-1508

Attachments: 09132022 LC 2A Report - Revised

** CONSENT CALENDAR ITEMS -- ACTION **
3. CONSENT CALENDAR OTHER ITEMS - ACTION

Zoom Online and Boardroom


https://mwdh2o.legistar.com/gateway.aspx?m=l&id=/matter.aspx?key=2614
https://mwdh2o.legistar.com/gateway.aspx?M=F&ID=c7c3475b-14fb-4585-872b-1487a7573377.pdf
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4,

10.

September 13, 2022

A. Approval of the Minutes of the Meeting of the Legal and Claims 21-1491

Committee held August 16, 2022
Attachments: 09132022 LC 3A Minutes

CONSENT CALENDAR ITEMS - ACTION

7-8 Approve amendments to the Administrative Code to establish 21-1475
reporting requirements to the Board on personnel-related
settlements; the General Manager has determined that the

proposed action is exempt or otherwise not subject to CEQA

Attachments: 09132022 LC 7-8 B-L
09132022 LC 7-8 Presentation

** END OF CONSENT CALENDAR ITEMS **
OTHER BOARD ITEMS - ACTION
NONE
BOARD INFORMATION ITEMS
NONE
COMMITTEE ITEMS

a. General Counsel Business Plan for Fiscal Year 2022-2023

Attachments: 09132022 LC 7a Presentation.pdf

FOLLOW-UP ITEMS
NONE

FUTURE AGENDA ITEMS
ADJOURNMENT

Zoom Online and Boardroom

21-1493


https://mwdh2o.legistar.com/gateway.aspx?m=l&id=/matter.aspx?key=2593
https://mwdh2o.legistar.com/gateway.aspx?M=F&ID=0faf3116-4993-47d7-9755-a0af95f3282e.pdf
https://mwdh2o.legistar.com/gateway.aspx?m=l&id=/matter.aspx?key=2567
https://mwdh2o.legistar.com/gateway.aspx?M=F&ID=8e864d5f-8438-4b25-aad4-cc65f4bcb7e3.pdf
https://mwdh2o.legistar.com/gateway.aspx?M=F&ID=5deb79b4-0c03-4f03-ba38-50d3073d89da.pdf
https://mwdh2o.legistar.com/gateway.aspx?m=l&id=/matter.aspx?key=2595
https://mwdh2o.legistar.com/gateway.aspx?M=F&ID=7f8e9922-59fe-4d42-a592-08bad612cd38.pdf
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NOTE: This committee reviews items and makes a recommendation for final action to the full Board of Directors.
Final action will be taken by the Board of Directors. Agendas for the meeting of the Board of Directors may be
obtained from the Board Executive Secretary. This committee will not take any final action that is binding on the
Board, even when a quorum of the Board is present.

Writings relating to open session agenda items distributed to Directors less than 72 hours prior to a regular meeting
are available for public inspection at Metropolitan's Headquarters Building and on Metropolitan's Web site
http://www.mwdh2o.com.

Requests for a disability related modification or accommodation, including auxiliary aids or services, in order to

attend or participate in a meeting should be made to the Board Executive Secretary in advance of the meeting to
ensure availability of the requested service or accommodation.

Zoom Online and Boardroom



Metropolitan Water District of Southern California

Office of the General Counsel i
Monthly Activity Report — September 2022 — ' =

Matters Impacting Metropolitan

Arvin Edison Water Storage District v. The Dow
Chemical Co., et al. and Semitropic Water
Storage District, et al. v. The Dow Chemical
Co., et al. (San Bernardino County Superior
Court)

On September 13, 2022, defendant Shell USA,
Inc. (Shell) served Metropolitan with a Deposition
Subpoena for Personal Appearance and
Production of Documents and Things in Arvin
Edison Water Storage District v. The Dow
Chemical Co., et al., Case No. JCCP 4435/BCV-
21-102485 (the Arvin-Edison case). Subsequently,
Shell served Metropolitan with: (1) a Deposition
Subpoena for Production of Business Records in
Semitropic Water Storage District, et al. v. The
Dow Chemical Co., et al., Case No. JCCP
4435/BCV-21-102528 (the Semitropic case) on
September 19, 2022, and (2) a Deposition
Subpoena for Personal Appearance in the
Semitropic case on September 20, 2022. The
subpoenas seek the production of documents and
the deposition testimony of Metropolitan’s
person(s) most qualified relating to Metropolitan’s
groundwater banking programs with Arvin-Edison
Water Storage District (Arvin-Edison) and
Semitropic Water Storage District, including
communications regarding 1,2,3-trichloropropane
(TCP) in the groundwater banking programs and
any operational changes instituted in response to
the presence of TCP in the groundwater banking
programs.

In October 2021, Arvin-Edison and Semitropic
Water Storage District, as well as its several
affiliated improvement districts (collectively,
Semitropic), sued The Dow Chemical Company,
Shell Oil Company, and others regarding TCP in

Arvin-Edison’s and Semitropic’s groundwater
basins. According to Arvin-Edison’s and
Semitropic’s Complaints, the defendants are the
manufacturers and distributors of the TCP that
caused the contamination of Arvin-Edison’s and
Semitropic’s groundwater supplies. Arvin-Edison
and Semitropic allege that the widespread
presence of TCP at concentrations above the
maximum contaminant level (MCL) in their wells
has caused certain of their water banking partners
to reduce and/or suspend their water banking and
management programs. The Complaints assert
five causes of action: (1) strict products liability
based on defective design; (2) strict products
liability based on failure to warn; (3) nuisance;

(4) trespass; and (5) negligence. Arvin-Edison
estimates that treatment would cost approximately
$465 million, which includes capital costs and the
50-year net present cost of operation and
maintenance.

Although both the Arvin-Edison case and the
Semitropic case were originally filed in Kern
County Superior Court, they have been
coordinated in San Bernardino County Superior
Court with several other cases regarding alleged
TCP contamination. The cases are grouped and
are subject to various case management
schedules. The Arvin-Edison case and the
Semitropic case are in the same group, which is
Group 6. Fact discovery in Group 6 is currently
scheduled to end on November 1, 2022, but
Metropolitan understands the parties in the Arvin-
Edison and Semitropic cases are discussing a
possible extension of that date. The Legal
Department is performing the majority of the work
to represent Metropolitan. Special Counsel has
been retained to provide assistance.

Matters Concluded and/or Terminated

Close of Escrow for Sale of Former
Metropolitan Headquarters Parking Structure

On September 8, 2022, Metropolitan’s parking
structure and fleet vehicle service center located at
1030 Alpine Street in Los Angeles was sold to
Palisades Capital Partners, LLC. In the past, the

Date of Report: October 4, 2022

structure was used to support Metropolitan’s
former administrative headquarters that faced
Sunset Boulevard. In recent years, the structure
was used for vehicle fueling and servicing
functions and special event parking. The Legal
Department supported the Real Property Group in
this conveyance.
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Other Matters

A Note from General Counsel

Attached is an article in the fall issue of Sierra
Magazine on the impact of the current drought on
the City of Phoenix. The 9-page atrticle is
appended to the end of this month’s report.

Matters Received

Category

Received Description

Subpoenas 2

Requests Pursuant to 12
the Public Records
Act

Date of Report: October 4, 2022
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(1) Deposition Subpoena for Production of Business Records and
(2) Deposition Subpoena for Personal Appearance served by Shell
in the case Arvin-Edison Water Storage District v. The Dow
Chemical Co., et al., San Bernardino Superior Court, Case No.
JCCP 4435/BCV-21-102528. (See Matters Impacting Metropolitan.)

Requestor

Blue Environmental
Services

CASC Engineering &
Consulting

Center for Contract
Compliance (4 requests)

Commercial
Development Resources

Deltek

Korea Water Resources
Corporation

Michael Baker
International

Private Citizens (2
requests)

Documents Requested

Contract for Hazardous Waste
Management Services

Record drawings of MWD pipeline near
housing tract project along south side of
Scott Road in the County of Riverside

(1) Contract documents; and (2) certified
payroll and fringe benefit statements for
Landscape Maintenance and Tree
Trimming in La Verne; (3) invoices and
backup; and (4) certified payroll records
and fringe benefit statement for Weed
Abatement, Herbicide Application and
Trash Removal at Hemet

As-built drawings for MWD facilities near
project along South Bristol Street in
Santa Ana

Awarded contract and bid results for On-
Call Information Technology Services

Information about MWD's projects
including smart water management,
engineering, and climate change

As-built drawings for MWD structures
near Western Bypass Bridge project

(1) Documents relating to any discharges
from the Foothill Feeder near the
easterly terminus and any plans to
extend the feeder; and (2) Contract
between MWD and San Diego County
Water Authority for the supply of water
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Category Received Description
Other 1 California Public Employment Relations Board (PERB) Unfair

Practice Charge filed by AFSCME against MWD relating to
employee housing

PLEASE NOTE

» ADDITIONS ONLY IN THE FOLLOWING TWO TABLES WILL BE
SHOWN IN RED.

» ANY CHANGE TO THE OUTSIDE COUNSEL AGREEMENTS
TABLE WILL BE SHOWN IN REDLINE FORM (I.E., ADDITIONS,
REVISIONS, DELETIONS).

Date of Report: October 4, 2022
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Bay-Delta and SWP Litigation

Subject | Status

Consolidated DCP Revenue Bond Validation "« Validation Action

Action and CEQA Case e Metropolitan, Mojave Water Agency,

Coachella Valley Water District, and Santa
Clarita Valley Water Agency have filed
answers in support

Sierra Club, et al. v. California Department of Water
Resources (CEQA, designated as lead case)

DWR v. All Persons Interested (Validation) - * Kern County Water Agency, Tulare Lake
; Basin Water Storage District, Oak Flat
Sacramento County Superior Ct. ; Water District, County of Kings, Kern

Member Units & Dudley Ridge Water
District, and City of Yuba City filed answers
in opposition

¢ North Coast Rivers Alliance et al., Howard
Jarvis Taxpayers Association, Sierra Club
et al., County of Sacramento & Sacramento
County Water Agency, CWIN et al.,
Clarksburg Fire Protection District, Delta
Legacy Communities, Inc, and South Delta
Water Agency & Central Delta Water
Agency have filed answers in opposition

o Case ordered consolidated with the DCP
Revenue Bond CEQA Case for pre-trial and
trial purposes and assigned to Judge Earl
for all purposes

e DWR’s motions for summary judgment re
CEQA affirmative defenses granted; cross-
motions by opponents denied

e August 25, 2022 North Coast Rivers
Alliance filed motion for summary judgment
on Delta Reform Act and public trust
doctrine affirmative defenses; DWR filed
motion for summary adjudication of all Delta
Reform Act and public trust doctrine
affirmative defenses; Metropolitan and other
supporting water contractors joined DWR’s
motion; Howard Jarvis Taxpayers Assn.
filed motion for summary adjudication on
scope of DWR’s complaint re Prop 13
applicability to future taxes that may be
adopted to repay bonds

e Nov. 18, 2022 Hearing on dispositive
motions

e Dec. 9, 2022 Case Management
Conference

e CEQA Case
. e Sierra Club, Center for Biological Diversity,

Planning and Conservation League,
Restore the Delta, and Friends of Stone

(Judge Kenneth C. Mennemeier)

Date of Report: October 4, 2022
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Lakes National Wildlife Refuge filed a
standalone CEQA lawsuit challenging
DWR’s adoption of the bond resolutions

Alleges DWR violated CEQA by adopting
bond resolutions before certifying a Final
EIR for the Delta Conveyance Project

Cases ordered consolidated for all
purposes

DWR’s motion for summary judgment
granted; Sierra Club’s motion denied

Aug. 23, 2022 Sierra Club filed motion for
new trial or reconsideration on prior
dismissal of its CEQA case and seeking
entry of summary judgment in its favor

Nov. 18, 2022 hearing on motion for new
trial or reconsideration re CEQA

Dec. 9, 2022 case management conference

SWP-CVP 2019 BiOp Cases

Pacific Coast Fed’n of Fishermen’s Ass’ns, et al. v.

Raimondo, et al. (PCFFA)

Calif. Natural Resources Agency, et al. v.
Raimondo, et al. (CNRA)

Federal District Court, Eastern Dist. of California,
Fresno Division

(Judge Thurston)

SWC intervened in both PCFFA and
CNRA cases

Briefing on federal defendants’ motion to
dismiss CNRA'’s California ESA claim is
complete; no hearing date set and may be
decided on the papers

Federal defendants circulated
administrative records for each of the
BiOps

December 18, 2020 PCFFA and CNRA
filed motions to complete the
administrative records or to consider
extra-record evidence in the alternative

Federal defendants reinitiated consultation
on Oct 1, 2021

On Nov. 8, 2021, Federal Defendants and
PCFFA plaintiffs stipulated to inclusion of
certain records in the Administrative
Records and to defer further briefing on
the matter until July 1, 2022

On Nov. 12, 2021, SWC filed a motion to
amend its pleading to assert cross-claims
against the federal defendants for
violations of the ESA, NEPA and WIIN
Act; Court has yet to set a hearing date

November 23, 2021, Federal Defendants
filed a motion for voluntary remand of the
2019 Biological Opinions and NEPA
Record of Decision and requesting that
the Court issue an order approving an

Date of Report: October 4, 2022
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Interim Operations Plan through
September 30, 2022; that the cases be
stayed for the same time period; and that
the Court retain jurisdiction during the
pendency of the remand. State Plaintiffs
filed a motion for injunctive relief seeking
judicial approval of the Interim Operations
Plan

e December 16, 2021 — NGO Plaintiffs filed
a motion for preliminary injunction related
to interim operations

e Motions fully briefed as of Jan. 24, 2022
e Hearing on motions held Feb. 11, 2022

e District court (1) approved the State and
Federal Government’s Interim Operations
Plan (IOP) through September 30, 2022;
(2) approved the federal defendants’
request for a stay of the litigation through
September 30, 2022; (3) remanded the
BiOps without invalidating them for
reinitiated consultation with the 2019
BiOps in place; (4) denied PCFFA’s
alternative request for injunctive relief; and
(5) by ruling on other grounds, denied the
state plaintiffs’ motion for injunctive relief
and the federal defendants’ request for
equitable relief

e September 30, 2022, Federal Defendants
and State Plaintiffs filed a joint status
report: 1) describing the status of the
reinitiated CVP and SWP consultation;

2) recommending a plan for interim CVP
and SWP operations to govern for the
2023 water year or some other interval of
time, if consultation remains ongoing; and
3) requesting a continued stay or other
path forward in the litigation

CESA Incidental Take Permit Cases

Coordinated Case Name CDWR Water
Operations Cases, JCCP 5117
(Coordination Trial Judge Gevercer)

Metropolitan & Mojave Water Agency v. Calif. Dept.

of Fish & Wildlife, et al. (CESA/CEQA/Breach of
Contract)

State Water Contractors & Kern County Water
Agency v. Calif. Dept. of Fish & Wildlife, et al.
(CESA/CEQA)

All 8 cases ordered coordinated in
Sacramento County Superior Court

Stay on discovery issued until coordination
trial judge orders otherwise

All four Fresno cases transferred to
Sacramento to be heard with the four other
coordinated cases

SWC and Metropolitan have submitted Public
Records Act requests seeking administrative
record materials and other relevant information

Date of Report: October 4, 2022
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Tehama-Colusa Canal Auth., et al. v. Calif. Dept. of

Water Resources (CEQA)

San Bernardino Valley Municipal Water Dist. v.
Calif. Dept. of Water Resources, et al.
(CEQA/CESA/ Breach of Contract/Takings)

Sierra Club, et al. v. Calif. Dept. of Water Resources

(CEQA/Delta Reform Act/Public Trust)

North Coast Rivers Alliance, et al. v. Calif. Dept. of
Water Resources (CEQA/Delta Reform Act/Public

Trust)

Central Delta Water Agency, et. al. v. Calif. Dept. of
Water Resources (CEQA/Delta Reform Act/Public

Trust/ Delta Protection Acts/Area of Origin)

San Francisco Baykeeper, et al. v. Calif. Dept. of

Water Resources, et al. (CEQA/CESA)

Answers filed in the three cases filed by State
Water Contractors, including Metropolitan’s

Draft administrative records produced on Sept.
16, 2021

Certified administrative records lodged March
4, 2022

State Water Contractors et al. granted leave to
intervene in Sierra Club, North Coast Rivers
Alliance, Central Delta Water Agency, and San
Francisco Baykeeper cases by stipulation

Sept. 9, 2022 fifth Case Management
Conference

Sept. 9, 2022 Court ordered DWR and CDFW
to produce privilege logs to the State Water
Contractors et al. by Sept. 30, 2022 showing
the basis for withholding hundreds of records
from the administrative records on the
deliberative process and official information
privileges, then meet and confer; State Water
Contractors et al. may renew their motion to
augment if disputes remain

Sept. 29, 2022 State Water Contractors, et
al.’s motion to intervene as petitioners in the
Tehama-Colusa Canal Auth., et al. v. Calif.
Dept. of Water Resources CEQA case denied
without prejudice to re-filing a motion to
intervene as respondents

CDWR Environmental Impact Cases

Sacramento Superior Ct. Case No. JCCP 4942,

3d DCA Case No. C091771
(20 Coordinated Cases)

Validation Action
DWR v. All Persons Interested

CEQA
17 cases

CESA/Incidental Take Permit
2 cases

(Judge TBD)

Cases dismissed after DWR rescinded project
approval, bond resolutions, decertified the
EIR, and CDFW rescinded the CESA
incidental take permit

January 10, 2020 — Nine motions for
attorneys’ fees and costs denied in their
entirety

Parties have appealed attorneys’ fees and
costs rulings

May 11, 2022, court of appeal reversed the
trial court’s denial of attorney fees and costs in
an unpublished opinion

Opinion ordered published

Coordinated cases remitted to trial court for
re-hearing of fee motions consistent with the
court of appeal’s opinion

COA Addendum/
No-Harm Agreement

North Coast Rivers Alliance v. DWR
Sacramento County Superior Ct.

Plaintiffs allege violations of CEQA, Delta
Reform Act & public trust doctrine

USBR Statement of Non-Waiver of Sovereign
Immunity filed September 2019

Date of Report: October 4, 2022
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(Judge Gevercer)

Delta Plan Amendments and Program EIR

Ct. (Judge Gevercer)

North Coast Rivers Alliance, et al. v. Delta
Stewardship Council (lead case)

Central Delta Water Agency, et al. v. Delta
Stewardship Council

Friends of the River, et al. v. Delta Stewardship
Council

California Water Impact Network, et al. v. Delta
Stewardship Council

Delta Stewardship Council Cases

3-One Remaining Cases (CEQA claims challenging
original 2013 Delta Plan EIR) (Court of Appeal for
the Third App. Dist. Case No. C096380)

North Coast Rivers Alliance, et al. v. Delta
Stewardship Council

e Westlands Water District and North Delta

Water Agency granted leave to intervene

e Metropolitan & SWC monitoring
e Deadline to prepare administrative record

extended to Nov. 18, 2022

e Cases challenge, among other things, the
4 Consolidated Cases Sacramento County Superior :

Delta Plan Updates recommending dual
conveyance as the best means to update the
SWP Delta conveyance infrastructure to
further the coequal goals

e Allegations relating to “Delta pool” water rights

theory and public trust doctrine raise concerns
for SWP and CVP water supplies

- e Cases consolidated for pre-trial and trial under

North Coast Rivers Alliance v. Delta
Stewardship Council

e SWOC granted leave to intervene
e Metropolitan supports SWC
e 2013 and 2018 cases to be heard separately

due to peremptory challenge

e SWC and several individual members,

including Metropolitan, SLDMWA and
Westlands have dismissed their remaining
2013 CEQA claims but remain intervenor-
defendants in the three remaining Delta
Stewardship Council Cases

2013 Cases
- o After a hearing on Feb. 25, 2022 the court

ruled against plaintiffs on the merits of their
BDCP-related CEQA claims

e April 22, 2022 court ruled against the

remaining CEQA claims and denied the
petitions for writs of mandamus

e Delta Stewardship Council filed memorandum

of costs seeking $362,407.47, mostly for cost
to prepare the administrative record

e SWC and individual water contractors,

including Metropolitan, entered a settlement
with the Delta Stewardship Council on their
share of costs for $45,435, of which
Metropolitan has paid $6,490.71

e One case, North Coast Rivers Alliance, et al.

v. Delta Stewardship Council remains on

appeal

2018 Cases
- e Hearing on the merits held July 22, 2022

Ruling on the merits anticipated in September

Date of Report: October 4, 2022
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SWP Contract Extension Validation Action

Sacramento-County-Superior- Gt
{Judge-Culhane)Court of Appeal for the Third App.

Dist. Case No. C096316
DWR v. All Persons Interested in the Matter, etc.

DWR seeks a judgment that the Contract
Extension amendments to the State Water
Contracts are lawful

Metropolitan and 7 other SWCs filed answers
in support of validity to become parties

Jan. 5-7, 2022 Hearing on the merits held with
CEQA cases, below

Final statement of decision in DWR’s favor
filed March 9, 2022

Final judgment entered and served

C-WIN et al., County of San Joaquin et al. and
North Coast Rivers Alliance et al. filed notices
of appeal

SWP Contract Extension CEQA Cases
Court of Appeal for the Third App. Dist. Case Nos.

C096384 & C096304Sacramento-County-Superior
Gt

{(Judge-Culhane)
North Coast Rivers Alliance, et al. v. DWR

Planning & Conservation League, et al. v. DWR

Petitions for writ of mandate alleging CEQA
and Delta Reform Act violations filed on
January 8 & 10, 2019

Deemed related to DWR'’s Contract Extension
Validation Action and assigned to Judge
Culhane

Administrative Record completed
DWR filed its answers on September 28, 2020

Metropolitan, Kern County Water Agency and
Coachella Valley Water District have
intervened and filed answers in the two CEQA
cases

Final statement of decision in DWR’s favor
denying the writs of mandate filed March 9,
2022

Final judgments entered and served

North Coast Rivers Alliance et al. and PCL et
al. filed notices of appeal

Nov. 1, 2022 Planning & Conservation
League’s Opening Brief and Appendix Due

Date of Report: October 4, 2022
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Delta Conveyance Project Soil Exploration “ e Original case filed August 10, 2020; new case
Cases i challenging the second addendum to the
Central Delta Water Agency, et al. v. DWR : CEQA document filed Aug. 1, 2022
Sacramento County Superior Ct. - o Plaintiffs Central Delta Water Agency, South
(Judge Chang) E Delta Water Agency and Local Agencies of

_ the North Delta
- « One cause of action alleging that DWR’s

Central Delta Water Agency, et al. v.. DWR (ll), E adoption of an Initial Study/Mitigated Negative
Sacramento County Super. Ct. i Declaration (IS/MND) for soil explorations
(Judge Acquisto) E needed for the Delta Conveyance Project

violates CEQA

e March 24, 2021 Second Amended Petition
filed to add allegation that DWR’s addendum
re changes in locations and depths of certain
borings violates CEQA

e Deadline to prepare the administrative record
extended to April 22, 2022

e DWR’s petition to add the 2020 CEQA case to
the Department of Water Resources Cases,
JCCP 4594, San Joaquin County Superior
Court denied

e Hearing on the merits scheduled for Oct.13,
2022

Water Management Tools Contract Amendment : ¢ Filed September 28, 2020

California Water Impact Network et al. v. DWR - CWIN and Aqualliance allege one cause of

Sacramento County Superior Ct. action for violation of CEQA

(Judge Aquisto) e NCRA et al. allege four causes of action for
violations of CEQA, the Delta Reform Act,

North Coast Rivers Alliance, et al. v. DWR Public Trust Doctrine and seeking declaratory

Sacramento County Super. Ct. relief

(Judge Aquisto) e Parties have stipulated to production of a draft

administrative record by April 1, 2022 and to a
timeline to attempt to resolve any disputes
over the contents

.« SWC motion to intervene in both cases
= granted

Date of Report: October 4, 2022
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Cases

2010, 2012

2014, 2016

Date of Report: October 4, 2022

San Diego County Water Authority v. Metropolitan, et al.

Date

Aug. 13-14,
2020

Sept. 11

Jan. 13, 2021

Feb. 10

Feb. 16

Feb. 25

Sept. 21

Mar. 17, 2022

Mar. 21

July 27

Aug. 28, 2020

Sept. 28

Status

Final judgment and writ issued. Transmitted to the Board on August 17.

Metropolitan filed notice of appeal of judgment and writ.

Court issued order finding SDCWA is the prevailing party on the
Exchange Agreement, entitled to attorneys’ fees and costs under the
contract.

Court issued order awarding SDCWA statutory costs, granting
SDCWA'’s and denying Metropolitan’s related motions.

Per SDCWA's request, Metropolitan paid contract damages in 2010-
2012 cases judgment and interest. Metropolitan made same payment in
Feb. 2019, which SDCWA rejected.

Metropolitan filed notice of appeal of Jan. 13 (prevailing party on
Exchange Agreement) and Feb. 10 (statutory costs) orders.

Court of Appeal issued opinion on Metropolitan’s appeal regarding final
judgment and writ, holding: (1) the court’s 2017 decision invalidating
allocation of Water Stewardship Rate costs to transportation in the
Exchange Agreement price and wheeling rate applied not only to 2011-
2014, but also 2015 forward; (2) no relief is required to cure the
judgment’s omission of the court’s 2017 decision that allocation of State
Water Project costs to transportation is lawful; and (3) the writ is proper
and applies to 2015 forward.

Court of Appeal unpublished decision affirming orders determining
SDCWA is the prevailing party in the Exchange Agreement and
statutory costs.

Metropolitan paid SDCWA $14,296,864.99 for attorneys’ fees and
$352,247.79 for costs, including interest.

Metropolitan paid SDCWA $411,888.36 for attorneys’ fees on appeals
of post-remand orders.

SDCWA served first amended (2014) and second amended (2016)
petitions/complaints.

Metropolitan filed demurrers and motions to strike portions of the
amended petitions/complaints.

14
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Cases

2014, 2016
(cont.)

2017

2018

Date of Report: October 4, 2022

Date

Sept. 28-29

Feb. 16, 2021

March 22

March 22-23

April 23

Sept. 30

July 23, 2020

July 28, 2020

Nov. 13
April 21, 2021

May 25

May 25-26

Status

Member agencies City of Torrance, Eastern Municipal Water District,
Foothill Municipal Water District, Las Virgenes Municipal Water District,
Three Valleys Municipal Water District, Municipal Water District of
Orange County, West Basin Municipal Water District, and Western
Municipal Water District filed joinders to the demurrers and motions to
strike.

Court issued order denying Metropolitan’s demurrers and motions to
strike, allowing SDCWA to retain contested allegations in amended
petitions/complaints.

Metropolitan filed answers to the amended petitions/complaints and
cross-complaints against SDCWA for declaratory relief and reformation,
in the 2014, 2016 cases.

Member agencies City of Torrance, Eastern Municipal Water District,
Foothill Municipal Water District, Las Virgenes Municipal Water District,
Three Valleys Municipal Water District, Municipal Water District of
Orange County, West Basin Municipal Water District, and Western
Municipal Water District filed answers to the amended
petitions/complaints in the 2014, 2016 cases.

SDCWA filed answers to Metropolitan’s cross-complaints.

Based on the Court of Appeal’s Sept. 21 opinion (described above), and
the Board’s Sept. 28 authorization, Metropolitan paid $35,871,153.70 to
SDCWA for 2015-2017 Water Stewardship Rate charges under the
Exchange Agreement and statutory interest.

Dismissal without prejudice entered.

Parties filed a stipulation and application to designate the case complex
and related to the 2010-2017 cases, and to assign the case to Judge
Massullo’s court.

Court ordered case complex and assigned to Judge Massullo’s court.
SDCWA filed second amended petition/complaint.

Metropolitan filed motion to strike portions of the second amended
petition/complaint.

Member agencies City of Torrance, Eastern Municipal Water District,
Foothill Municipal Water District, Las Virgenes Municipal Water District,
Three Valleys Municipal Water District, Municipal Water District of
Orange County, West Basin Municipal Water District, and Western
Municipal Water District filed joinders to the motion to strike.

15



Office of the General Counsel Page 13 of 21
— | = Monthly Activity Report — September 2022

Cases Date

2018 (cont.)  July 19

July 29

July 29

Aug. 31

April 11, 2022

2014, 2016, June 11,

2018 2021

Aug. 25

Aug. 25

Aug. 30

Aug. 31

Oct. 27

Oct. 29

Jan. 12, 2022

Feb. 22

Feb. 22

Date of Report: October 4, 2022

Status

Court issued order denying Metropolitan’s motion to strike portions of
the second amended petition/complaint.

Metropolitan filed answer to the second amended petition/complaint and
cross-complaint against SDCWA for declaratory relief and reformation.

Member agencies City of Torrance, Eastern Municipal Water District,
Foothill Municipal Water District, Las Virgenes Municipal Water District,
Three Valleys Municipal Water District, Municipal Water District of
Orange County, West Basin Municipal Water District, and Western
Municipal Water District filed answers to the second amended
petition/complaint.

SDCWA filed answer to Metropolitan’s cross-complaint.

Court entered order of voluntary dismissal of parties’ WaterFix claims
and cross-claims.

Deposition of non-party witness.

Hearing on Metropolitan’s motion for further protective order regarding
deposition of non-party witness.

Court issued order consolidating the 2014, 2016, and 2018 cases for all
purposes, including trial.

Court issued order granting Metropolitan’s motion for a further
protective order regarding deposition of non-party witness.

SDCWA filed consolidated answer to Metropolitan’s cross-complaints in
the 2014, 2016, and 2018 cases.

Parties submitted to the court a joint stipulation and proposed order
staying discovery through Dec. 8 and resetting pre-trial deadlines.

Court issued order staying discovery through Dec. 8 and resetting pre-
trial deadlines, while the parties discuss the prospect of settling some or
all remaining claims and crossclaims.

Case Management Conference. Court ordered a 35-day case stay to
allow the parties to focus on settlement negotiations, with weekly written
check-ins with the court; and directed the parties to meet and confer
regarding discovery and deadlines.

Court issued order resetting pre-trial deadlines as proposed by the
parties.

Metropolitan and SDCWA each filed motions for summary adjudication.
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Cases Date

2014, 2016,  April 13
2018 (cont.)

April 18

April 18

April 29
April 29

May 4

May 11

May 13

May 16

May 16-27

May 23,
June 21

Date of Report: October 4, 2022

Status

Hearing on Metropolitan’s and SDCWA'’s motions for summary
adjudication.

Parties filed supplemental briefs regarding their respective motions for
summary adjudication, as directed by the court.

Court issued order resetting pre-trial deadlines as proposed by the
parties.

Parties filed pre-trial briefs.
Metropolitan filed motions in limine.

Court issued order granting Metropolitan’s motion for summary
adjudication on cross-claim for declaratory relief that the conveyance
facility owner, Metropolitan, determines fair compensation, including any
offsetting benefits; and denying its motion on certain other cross-claims
and an affirmative defense.

Court issued order granting SDCWA'’s motion for summary adjudication
on cross-claim for declaratory relief in the 2018 case regarding
lawfulness of the Water Stewardship Rate’s inclusion in the wheeling
rate and transportation rates in 2019-2020; certain cross-claims and
affirmative defenses on the ground that Metropolitan has a duty to
charge no more than fair compensation, which includes reasonable
credit for any offsetting benefits, with the court also stating that whether
that duty arose and whether Metropolitan breached that duty are issues
to be resolved at trial; affirmative defenses that SDCWA'’s claims are
untimely and SDCWA has not satisfied claims presentation
requirements; affirmative defense in the 2018 case that SDCWA has
not satisfied contract dispute resolution requirements; claim, cross-
claims, and affirmative defenses regarding applicability of Proposition
26, finding that Proposition 26 applies to Metropolitan’s rates and
charges, with the court also stating that whether Metropolitan violated
Proposition 26 is a separate issue; and cross-claims and affirmative
defenses regarding applicability of Government Code section 54999.7,
finding that section 54999.7 applies to Metropolitan’s rates. Court
denied SDCWA'’s motion on certain other cross-claims and affirmative
defenses.

Pre-trial conference; court denied Metropolitan’s motions in limine.

Court issued order setting post-trial brief deadline and closing
arguments.

Trial occurred but did not conclude.

SDCWA filed motions in limine.
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Cases Date

2014, 2016, May 26,
2018 (cont.) June 24

June 3,
June 24,
July 1

June 24
July 15

Aug. 19

Sept. 14

Sept. 21

Sept. 22

Sept. 27
Dec. 16

All Cases April 15, 2021

April 27

May 13-14

June 4

Date of Report: October 4, 2022

Status

Court denied SDCWA'’s motions in limine.

Trial continued, concluding on July 1.

SDCWA filed motion for partial judgment.
Metropolitan filed opposition to motion for partial judgment.
Post-trial briefs filed.

Court issued order granting in part and denying in part SDCWA'’s
motion for partial judgment (granting motion as to Metropolitan’s dispute
resolution, waiver, and consent defenses; denying motion as to
Metropolitan’s reformation cross-claims and mistake of fact and law
defenses; and deferring ruling on Metropolitan’s cost causation cross-
claim).

Metropolitan filed response to order granting in part and denying in part
SDCWA'’s motion for partial judgment (requesting deletion of
Background section portion relying on pleading allegations).

SDCWA filed objection to Metropolitan’s response to order granting in
part and denying in part SDCWA'’s motion for partial judgment.

Post-trial closing arguments.

Parties’ proposed trial statements of decision due.

Case Management Conference on 2010-2018 cases. Court set trial in
2014, 2016, and 2018 cases on May 16-27, 2022.

SDCWA served notice of deposition of non-party witness.

Metropolitan filed motions to quash and for protective order regarding
deposition of non-party witness.

Ruling on motions to quash and for protective order.
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Firm Name

Outside Counsel Agreements

Matter Name

Andrade Gonzalez LLP = MWD v. DWR, CDFW and CDNR

Aleshire & Wynder

Atkinson Andelson
Loya Ruud & Romo

Incidental Take Permit (ITP)
CESA/CEQA/Contract Litigation

Qil, Mineral and Gas Leasing
Employee Relations
MWD v. Collins

Delta Conveyance Project Bond
Validation-CEQA Litigation

MWD Drone and Airspace Issues

Equal Employee Opportunity
Commission Charge

Public Employment Relations Board
Charge No. LA-CE-1441-M

Representation re the Shaw Law
Group’s Investigations

DFEH Charge- (DFEH
Number 202102-12621316)

AFSCME Local 1902 in Grievance
No. 1906G020 (CSU Meal Period)

AFSCME Local 1902 v. MWD,
PERB Case No. LA-CE-1438-M

MWD MOU Negotiations**

DFEH Charge- (DFEH
Number 202106-13819209)

DFEH Charge- (DFEH
Number 202109-14694608)

Date of Report: October 4, 2022

Agreement
No.

185894

174613
59302
185892

185899

193452

200462

200467

200485

201882

201883

201889

201893

203439

203460

Effective
Date

07/20

08/18

04/04

06/20

09/21

08/20

03/21

03/21

05/20/21

07/01/21

07/12/21

09/15/21

10/05/21

12/14/21

02/22

Page 16 of 21

Contract
Maximum

$250,000

$50,000
$1,214,517
$100,000

$100,000

$50,000

$20,000

$30,000

$50,000

$25,000

$30,000

$20,000

$100,000

$15,000

$15,000
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Firm Name

Best, Best & Krieger

Blooston, Mordkofsky,
Dickens, Duffy &
Prendergast, LLP

Brown White & Osborn
LLP

Buchalter, a
Professional Corp.

Burke, Williams &
Sorensen, LLP

Law Office of Alexis
S.M. Chiu*

Cislo & Thomas LLP
Cummins & White, LLP

Curls Bartling P.C.*

Duane Morris LLP

Duncan, Weinberg,
Genzer & Pembroke
PC

Ellison, Schneider,
Harris & Donlan

Haden Law Office

Matter Name
Navajo Nation v. U.S. Department
of the Interior, et al.

Bay-Delta Conservation Plan/Delta
Conveyance Project (with SWCs)

Environmental Compliance Issues
Public Records Act Requests

FCC and Communications Matters

HR Matter

Union Pacific Industry Track
Agreement

Real Property - General

Labor and Employment Matters
General Real Estate Matters

Bond Counsel

Intellectual Property

Board Advice

Bond Counsel

Bond Counsel

SWRCB Curtailment Process

Power Issues

Colorado River Issues
Issues re SWRCB

Real Property Matters re
Agricultural Land

Date of Report: October 4, 2022

Agreement
No.

54332

170697

185888
203462

110227

203450

193464

180192
180207
180209

200468

170703
207941
174596
200470
138005

6255

69374
84457

180194

Effective
Date

05/03

08/17

05/20

04/22

11/10

03/22

12/07/20

01/19

04/19

08/19

07/21

08/17

05/22

07/18

07/21

09/14

09/95

09/05

06/07

01/19

Page 17 of 21

Contract
Maximum

$185,000

$500,000

$100,000
$30,000

$100,000

$50,000

$50,000

$100,000
$50,000
$100,000

N/A

$75,000
$10,000
N/A

N/A
$615,422

$3,175,000

$175,000
$200,000

$50,000
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Firm Name

Hanson Bridgett LLP

Hausman & Sosa, LLP

Hawkins Delafield &
Wood LLP*

Horvitz & Levy

Internet Law Center

Amira Jackmon,
Attorney at Law*

Jackson Lewis P.C.

Jones Hall, A
Professional Law
Corporation*

Kegel, Tobin & Truce

Lesnick Prince &
Pappas LLP

Matter Name

SDCWA v. MWD
Finance Advice
Deferred Compensation/HR

Tax Issues

MOU Hearing Officer Appeal

MOU Hearing Officer Appeal

MOU Hearing Officer Appeal

Bond Counsel

SDCWA v. MWD
General Appellate Advice
Colorado River
et

Cybersecurity and Privacy Advice
and Representation

Systems Integrated, LLC v. MWD

Bond Counsel

Employment: Department of Labor
Office of Contract Compliance
(OFCCP)

Bond Counsel

Workers’ Compensation

Topock/PG&E’s Bankruptcy

Labor and Employment

Date of Report: October 4, 2022

Agreement

No.

124103

158024

170706

180200

201892

207943

207949

193469

124100

146616

203464

474603

200478

201875

200464

137992

200465

180206

185859

158032

Effective

Date

03/12

12/16

10/17

04/19

09/21

05/22

07/22

07/21

02/12

12/15

04/22

cshe

04/13/21

05/17/21

07/21

02/14

07/21

06/19

10/19

02/17

Page 18 of 21

Contract
Maximum

$1,100,000
$100,000

$ 400,000
$50,000
$95,000

$25,000

$25,000

N/A

$900,000
$100,000
$100,000

$60,000

$100,000

$65,000

N/A

$45,000

N/A

$250,000

$30,000

$201,444
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Firm Name Matter Name
Liebert Cassidy EEO-Investigations
Whitmore

FLSA Audit

LiMandsig Lp |8 lsland S :

Manatt, Phelps & In-Re-Fronexlrcorporated
Phillips

SDCWA v. MWD rate litigation

Raftelis - Subcontractor of Manatt,
Phelps & Phillips Agreement No.
146627 Pursuant to 05/02/22
Engagement Letter between
Manatt, Phelps & Phillips and
Raftelis Financial Consultants, Inc.,
Metropolitan Water District paid
Raftelis Financial Consultants, Inc.

Meyers Nave Riback OCWD v. Northrop Corporation
Silver & Wilson

HD-v- MWD-(C Litigation)
Miller Barondess, LLP SDCWA v. MWD

Morgan, Lewis & SDCWA v. MWD

Bockius

Project Labor Agreements

Musick, Peeler & Colorado River Aqueduct Electric
Garrett LLP Cables Repair/Contractor Claims

Arvin-Edison v. Dow Chemical

Nixon Peabody LLP* Bond Counsel

Norton Rose Fulbright | Bond Counsel
US LLP*

Olson Remcho LLP Government Law

Executive Committee/Ad Hoc
Committees Advice

MWD Board/Ad Hoc Committee
Advice

Public Records Act

Date of Report: October 4, 2022

Agreement
No.

180493
180199
200457
103827
146627

Invoice No.
23949

118445
193472
138006
110226
200476

193461

203452

193473

200466

131968

207947

203459

Effective
Date

Cebe
02/19
B
Qoo

06/16

07/11
0224
1214
07/10
04/21

11/20

01/22

07/21

07/21

07/14

08/22

03/22

08/22

Page 19 of 21

Contract
Maximum

$400,000
$50,000
$50,000
$540.000
$4,400,000
$56,376.64
for expert
services and
reimburs-
able
expenses in
SDCWA v.
MWD
$2,300,000
$4100,000
$600,000
$8,750,000
$100,000
$900,000
$50,000
$90,000
N/A

N/A

$200,000

$60,000
$60,000

$20,000
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Firm Name

Renne Public Law
Group, LLP

Ryan & Associates

Seyfarth Shaw LLP

Sheppard Mullin
Richter & Hampton
LLP

Stradling Yocca
Carlson & Rauth*

Theodora Oringher PC

Thomas Law Group

Thompson Coburn LLP

Matter Name

ACE v. MWD (PERB Case No.

LA-CE-1574-M)

MOU Hearing Officer Appeal

Leasing Issues
HR Litigation

Claim (Contract #201897)

Claim (Contract #203436)

Claim (Contract #203454)

Claim (Contract #2034)

Rivers v. MWD

Bond Counsel

OHL USA, Inc. v. MWD

Construction Contracts - General

Conditions Update

MWD v. DWR, CDFW, CDNR —

Incidental Take Permit (ITP)

CESA/CEQA/Contract Litigation

Iron Mountain SMARA (Surface

Mining and Reclamation Act)

FERC Representation re Colorado

River Aqueduct Electrical
Transmission System

NERC Energy Reliability Standards

Date of Report: October 4, 2022

Agreement

No.

203466

203948
43714
185863

201897

203436

203454

203455

207946

200471

185854

185896

185891

203435

122465

193451

Effective

Date

05/22

07/22
06/01
12/19

11/04/21

11/15/21

01/22

10/21

07/22

07/21

09/19

07/20

05/20

12/03/21

12/11

08/20

Page 20 of 21

Contract
Maximum

$50,000

$25,000
$200,000
$250,000

fohoonon
$200,000

fohoonon
$350,000

$100-006
$160,000

$100-006
$175,000

$100,000

N/A

$1,100,000

$100,000

$250,000

$100,000

$100,000

$100,000
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e e g

Van Ness Feldman, General Litigation 170704 07/18 $50,000
LLP
Colorado River MSHCP 180191 01/19 $50,000
Bay-Delta and State Water Project 193457 10/15/20 $50,000
Environmental Compliance
Western Water and California Independent System 193463 11/20/20 $100,000
Energy Operator Related Matters

*Expenditures paid by Bond Proceeds/Finance
**Expenditures paid by another group

Date of Report: October 4, 2022
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The Colorado River is running out of
water. No place will be more affected than
the arid metropolis of Phoenix.

NOT IFAR IFROM the constant roar of Phoenix’s Sky Harbor
Airport and just a few miles from the massive, air-conditioned
stadium of the Arizona Diamondbacks baseball team lies what
might be the quietest enclave in the United States’ fastest-
growing city. Pueblo Grande, the “big house,” was settled
around AD 450 and for close to 1,000 years was continuously
inhabited by the Hohokam people. Home to hundreds of fam-
ilies at any one time, Pueblo Grande was but a single outpost
inasprawling, thriving civilization of as many as 300,000 peo-
ple at its height. While the Roman Empire was falling into
decay, the Hohokam culture was building one of the greatest
cities in what would eventually be called the Americas.

The key to the Hohokam’s success in the blistering climate
of the Sonoran Desert was a complex network of canals that,
atits zenith, was some 500 miles in length, crisscrossing what
is now affectionately referred to as the Valley of the Sun. The
canals diverted water from the Salt River to irrigate the
Hohokam’s fields of maize, melons, squash, and beans. No
other ancient civilization in the Americas—not even the Inca
or the Maya—built a more extensive water conveyance system.
Nineteenth- and early-20th-century white settlers marveled
at the perfect design of the canals, which, in the words of one
observer, were “an engineering triumph.”

Story by Jeremy Miller
Photos by David Wallace

SIERRA | 17
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Today, all that remain of the Ho-
hokam big house are a smattering of
mounds, earthen walls, and the out-
lines of small rooms that served as
living quarters, granaries, and per-
haps ceremonial centers. Along one
side of the site runs a small trickle of
water, slick with languid green
strands of algae. This concrete-lined
channel, known as the Old Crosscut,
is one of hundreds of canals built by
white farmers who settled the region
in the late 1800s and who also grew
melons and squash in the desert. In
some cases, they grafted their ditch
over the outline of an ancient
canal—amodern civilization building
upon the foundations of a past one.

No one knows exactly why, in the
14th century, the Hohokam aban-
doned Pueblo Grande and other set-
tlements across the Salt River Valley.
Two hypotheses (perhaps not mutu-
ally exclusive) are that the Hohokam
were laid low by prolonged drought
and that hundreds of years of relent-
less irrigation salinized the soil,
which in turn led to a collapse in
agriculture. “In either case, the mys-
terious disappearance of Hohokam
civilization seems linked to water,”
Marc Reisner wrote in his master-
work Cadillac Desert. “They either
had too little or used too much”

The secret of the culture’s disap-
pearance from the region may be
encapsulated in its name. Hohokam
derives from a word in the language
of the Akimel O’odham, a contempo-
rary Native nation. It means “all used
up” or “exhausted.”

THE QUIET POIGNANCY of Pueblo
Grande is a striking contrast to the
gleam and frenetic hum of modern
Phoenix. In 1950, the Arizona capital
was little more than a large town,
home to roughly 100,000 residents
scattered across 17 square miles.
Today, Pueblo Grande lies at the heart
of a sprawling 15,000-square-mile
megalopolis with some 4.9 million

18 | FALL 2022

residents, which for the better part of
half a century has been among the
fastest-growing metropolitan regions
in the United States.

Like the previous civilization over
which it is built, Phoenix must rely
on maintaining control of that most
precious and fleeting of desert re-
sources: water.

The first major step in the modern
effort to water the desert came in the
early 1900s with the construction of
the Salt River Project. Built under
the auspices of the National Recla-
mation Act, the SRP saddled the
region’s largest river with four major
reservoirs and 130 miles of canals.
Yet even with the new infrastructure
intended to “reclaim” the desert,
cities and farmers were ultimately
limited by the same modest water
sources that had sustained the
Hohokam centuries before.

That all changed in 1922, with the
signing of the Colorado River Com-
pact. This master document provid-
ed a framework to divide the Colo-
rado River’s water among seven
western states and promised a mas-
sive new supply of water to Arizona—
though it would take more than 70
years of political and legal wrangling
to get it flowing. In 1973, construc-
tion began on the Central Arizona
Project, or CAP, a massive system of
reservoirs, pumping stations, and
aqueducts that would shuttle water
336 miles across the desert from
Lake Havasu to Phoenix.

The completion of the CAP in 1994
accelerated the Phoenix area’s explo-
sive growth. Already a sprawling
metropolis, Phoenix and its suburbs
spread even farther, as tangles of sub-
divisions and big-box stores materi-
alized across vast tracts of desert.
Many of the new neighborhoods
(Hohokam Hills, Apache Peak, Ana-
sazi Village) paid lip service to the
region’s original inhabitants while
adhering to none of the principles
that allowed those cultures to survive

there for centuries. Golf courses and
megaresorts resplendent with
green grass materialized in terrain
naturally suited to mesquite and
saguaro. Despite the infernal summer
temperatures, the modern desert
dwellers could live in climate-
controlled comfort, cooled 24-7 with
air conditioners powered by the Palo
Verde Generating Station, the biggest
nuclear generator in the world that is
not located on a body of water.

It was not cities, however, but
agriculture—notably the “big ¢’s” of
cotton, citrus, and cattle—that took
greatest advantage of the new water
supply. Today, agriculture in Arizona
consumes 74 percent of the state’s
water supply. And it’s not just local
entities that are competing for the
increasingly scarce water. Fondo-
monte, a Saudi Arabian agricultural
firm, has rented a 3,500-acre plot of
state-owned land at a steeply dis-
counted rate to grow feed for cattle
in Saudi Arabia. To grow its crop,
Fondomonte is slurping up as much
as 18,000 acre-feet per year—enough
water to supply 54,000 homes.

The runaway agricultural and
urban growth in the Phoenix metro
area and across the state runs paral-
lel to another story that is defining
the West: the diminishment of the
Colorado River. The river’s natural
average flow at Lees Ferry (down-
stream from Glen Canyon Dam) de-
clined from around 12 million acre-
feet in 1900 to a forecast 6.5 million
acre-feet in 2022. The reasons the
river is shrinking are many, from the
climate-change-related declining
snowpack in the Rocky Mountains
to the rising demand from rapidly
growing cities such as Denver and
Salt Lake City.

Last year, the river’s diminution
reached a crisis point hydrologists
have been warning of for decades.
Wracked by more than 20 years of
drought, the two largest reservoirs
along the Colorado River—Lake
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Powell and Lake Mead—dropped
to their lowest levels in history.
In April, Lake Mead fell below the
level of the reservoir’s water intakes,
which send water to pipelines feeding
Las Vegas and other communities in
southern Nevada. In May, as water
levels dipped even further, a barrel
containing a human corpse turned up
on the reservoir’s retreating shoreline.

Though the drying of the Colorado
River is dire for states across the West,
the consequences are most severe for
Arizona. Under the rules of the Colo-
rado River Compact, Arizona’s water
rights are the most junior in the Colo-
rado River Basin. This means that it
is first in line to have its allocations
cut during a shortage.

In August 2021, Lake Mead fell to
1,075 feet, a critical threshold that
prompted the Department of the
Interior to declare a water shortage
for the first time in the river’s history.
Deliveries to the Central Arizona

Project were cut by a volume of
512,000 acre-feet, roughly 8 percent
of the state’s total annual water use.
The state’s farmers were the most
affected. “The story is actually pretty
simple,” Will Thelander, a third-
generation farmer, told the Arizona
Republic the week the cuts were
announced. “River was overallocated,
too much growth, huge drought, not
enough water. You got to start cutting
it off somewhere.” In August 2022,
the federal government went further
and slashed Arizona’s 2023 water al-
location by 21 percent.

A moment of hydraulic reckoning
has come for Arizona and its largest
metropolitan area. But even as a new
era of water scarcity looms over the
state, local leaders continue to
preach the gospel of endless growth.
“No one even wants to mention that
Arizona might have a water prob-
lem,” Sierra Club Grand Canyon
Chapter director Sandy Bahr said,

The 336-mile-long Central Arizona Canal
delivers a third of Arizona’s water from the
Colorado River to the state's cities and farms.

“because to admit that would be ‘bad
for business.’” Even as the Colorado
River dries up, the boom shows no

signs of abating. Phoenix and the

adjacent city of Mesa (population
504,000) remain among the most
competitive real estate markets in
America. At current rates of growth,
the population of Phoenix’s metro
area is expected to include another
2.1 million people by 2040.

By most measures, the present
drought in the greater Southwest
is entering its 22nd year. Some
researchers and policy experts have
started to question whether drought
is even the right word to describe
what is unfolding and instead prefer
the terms megadrought and aridifi-
cation. It is likely that the south-
western United States is on the front
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In metro Phoenix, golf courses and
megaresorts have materialized on terrain
better suited to saguaro and mesquite.

end of a long-term shift in climate, a |
region-wide drying out thatis driven |
in large part by human-made carbon
pollution.

The hydraulic reckoning is forcing
hard questions that the state’s polit-
ical leaders have always procrasti-
nated in addressing. Can the region’s
agricultural and urban sectors
continue their rapid expansion as
the Colorado River withers? Or is it
a slow-motion disaster, a situation
the late Arizona representative |
Morris Udall envisioned as “a return
to desert, to dust”?

ABOUT 20 MILES north of central
Phoenix, a concrete river slices
through the desert and past craggy
peaks. This artificial waterway, the
Central Arizona Canal, carries more
than one-third of the state’s water
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supply from the main stem of the
Colorado River to the desert metro-
polis and the farms that surround it.
The Central Arizona Project is the
largest and most expensive aqueduct
system ever built in the United
States, and it’s no exaggeration to say
that without this vital artery and its
massive transfusion of water, mod-
ern Phoenix would not exist at its
current size and scope.

A few hundred yards from the ca-
nal are the low-rise headquarters of
the CAP. In this rather nondescript
building, I met with Vineetha Kartha,
the CAP’s Colorado River program
manager, who oversees “planning
and strategy” for the vast irrigation
project. Kartha spent her early years
living on oceangoing ships with her
father, who worked as the chief engi-
neer on oil tankers and freighters.
Among her most powerful memories
is the wonder she felt when passing
through the Suez and Panama Canals
as a child. “I guess I've always had a

thing for canals,” Kartha said with a
laugh, explaining that she sees her job
as akin to piloting a freighter through
the Panama Canal: “I have to steer my
ship through that canal, within the

| boundaries that are set by the law of

the river”

The keystone of that so-called law
of the river is the Colorado River
Compact. When the interstate dele-
gation of leaders, water managers,
and real estate developers from
Colorado, Utah, Wyoming, New
Mexico, Nevada, Arizona, and Cali-
fornia sat down to draft the compact

| in 1922, their first step was to reach

an agreement on how much water
the Colorado River carried. Relying
heavily on data in a report compiled
by hydrologist Arthur Powell Davis
and Interior Secretary Albert Fall,
the group arrived at a final figure of
18 million acre-feet of water annual-
ly. That volume was to be divided
evenly among the states of the upper
basin (New Mexico, Colorado, Utah,

29



and Wyoming) and the lower basin
(Nevada, Arizona, and California).

In the 100 years since, many re-
searchers have questioned the scien-
tific rationale and political machina-
tions behind the 18 million acre-feet
figure. Whether the decision was
accidental or the product of an
opportunistic myopia is uncertain.
What is clear is that when the com-
pact was drafted, the American West
was in one of its wettest periods in
more than 1,300 years. The architects
of the Colorado River Compact
consented to a number that Mother
Nature simply could not fulfill.

Those historic miscalculations are
weighing heavily on the present
management of the river and making
Kartha’s job increasingly difficult.
The current “Tier 1” cuts triggered
by the drop in water levels at Lake
Mead fall almost entirely on Arizo-
na, specifically its farmers, who col-
lectively use more than two-thirds
of the water delivered via the CAP
aqueduct system. If Lake Mead con-
tinues its precipitous decline, new,
more far-reaching reductions will be
enacted. “As the drought gets worse,
more and more people will be affect-
ed,” Kartha said. At Tiers 2 and 3, she
explained, municipal and industrial
water users will experience reduc-
tions, as will the Native American
nations that collectively hold rights
to roughly a quarter of Arizona’s
Colorado River allotment. “We need
to figure out how to resolve this sup-
ply and demand imbalance.”

An ardent technocrat, Kartha said
she sees the dwindling Colorado not
as an existential threat but as a situ-
ation demanding a host of technical
solutions. She pointed to measures
putin place in 2007 to more careful-
ly coordinate water releases in Lake
Powell and Lake Mead and enhance
storage mechanisms, which she said
have made the system more respon-
sive and resilient to drought. On the
supply side, Kartha said, new desali-

nation plants along the Gulf of Cali-
fornia and cloud seeding in the
Rockies could help mitigate further
reductions in water supplies. (Oth-
ers have proposed more audacious
plans, such as piping water in from
the Mississippi River.) On the de-
mand side, she mentioned efforts to
incentivize conservation, including
so-called toilet-to-tap schemes,
which use recycled wastewater for
drinking water. “The power of the
human mind is incredible,” she said.
“We can use our brains to work
through the current times.”

Kartha soon had to take her leave,
and I was left in the company of CAP
spokesperson DeEtte Person, who
escorted me down a long hallway
covered with framed images of each
major piece of infrastructure in the
CAP system. We arrived at a confer-
ence room that she referred to
as CAP’s “nerve center.” It was not
immediately clear what made this
room special. The secret, it turned
out, lay behind three large glass win-
dows covered in wooden shutters.
Person picked up a telephone and
asked the person on the other end of
the line if she could “give a reporter
a glimpse inside.” Because the room
is considered a piece of “critical in-
frastructure,” Person said I could not
take pictures.

There came a mechanical whir-
ring as the shutters began to rise.
Beyond was a room filled with an
array of blinking lights and glowing
computer screens. Two men dressed
in jeans and T-shirts watched a bank
of monitors. On the wall before them
was a large, flickering schematic
map of the CAP system. The whole
network of dams, pumping stations,
canals, and floodgates can be con-
trolled from this one room. The
place conjured images of a miniature
NORAD or the bridge of the starship
Enterprise bedecked with wall-to-
wall carpeting.

The entirety of the CAP network is

remotely operated, Person explained,
allowing decisions to be made in real
time, somewhat like an extremely
huge and complex sprinkler system.
“Say there’s an unexpected rainstorm
and a farmer doesn’t need his full
allocation of water for that day,”
Person said. “That farmer can simply
call us up, and we can change his
irrigation schedule. We can track
everything, all from right here.”
CAP’s nerve center is impressive—
evidence, of a sort, of what Kartha
called “the power of the human
mind.” In the control room, you can
witness how human ingenuity has
remade the desert. Butis it truly con-
trol? Or the mere imagining of it? The
CAP network, after all, is tied to a
natural system beyond human com-
mand. And that system, scientists
caution, seems to be breaking down.

FOR THI: PAST 30 years, Connie
Woodhouse, a geography professor
at the University of Arizona, and her
colleague, paleohydrologist David
Meko, have been trying to figure out
how drought factors into the natural
climate cycles of the Southwest. On
a95-degree day in late April, she and
Meko sat in her darkened office,
located on the top floor of the Ban-
nister Tree-Ring Building. It is the
largest repository of tree ring sam-
ples in the world, and with its thin
vertical columns and curved glass
windows, Woodhouse explained, the
building is designed to resemble a
futuristic treehouse. Tens of thou-
sands of pieces of wood are housed
inside its vast archives—each a small
chapter in the sprawling narrative of
the planet’s climate.

Woodhouse, along with former
University of Arizona professor Jon-
athan Overpeck, is credited with
coining the word megadrought. She
admitted, however, that she doesn’t
much care for the term, which she
feels has become something of a
hollow buzzword. “It’s used a lot
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without defining what it means,” she
said, “and with little precision in
terms of duration.”

Woodhouse retrieved a cross sec-
tion of wood from a bookshelf be-
hind her desk. This one was a slice
of ancient bristlecone pine that she’d
collected several years ago high in
the Colorado Rockies. Bristlecones
are among the oldest living organ-
isms on Earth. They are also ex-
tremely slow growing, in some cases
adding only an inch of diameter per
century. Their longevity provides an
invaluable snapshot of climate.
Woodhouse pointed to one section
of rings more widely spaced than the
rest. This indicated a series of years
in which the tree received above-
average moisture. Then she pointed
to an area in which the rings were
hardly separated from one another.
“This is a dry period,” Woodhouse
said. In the driest periods, several
years of growth rings are so tightly
packed together that the rings run
together in wide, dark bands. By col-
lecting wood samples from long-
lived conifers along the Colorado
River, Woodhouse and Meko have
constructed a long-term record of
streamflow on the Colorado River
system dating to AD 762.

When Woodhouse and Meko pub-
lished their first comprehensive
streamflow reconstruction of the
Colorado River in 2007, they found
that the current dry period (then in
its seventh year) was not as pro-
longed or severe as droughts that had
struck the basin in the 1100s and
1200s. But the situation has wors-
ened drastically since that analysis
15 years ago. Last year, Meko was
invited to a water conference in
western Colorado to talk about the
current drought and how it com-
pares with those in the past. To figure
that out, he looked back at the 2007
study along with another undertaken
in 2018. Then Meko projected for-
ward, assuming the dry period would
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continue at least through 2024. The
results shocked him. “In that scenar-
io, the current drought is more se-
vere than any we saw in our previous
reconstructions.”

In other words, if there were a
megadrought in the Colorado River
Basin in the past 13 centuries, we are
currently in the middle of it. “The
CAP can be optimistic, but the prob-
lem, as you can read every day in the
paper, is that Powell and Mead are
being drawn down,” Woodhouse
said. “The Colorado River has much
less water in it because of this his-
toric drought. How are you going to
engineer your way out of that?”

THE LIKELIHOOD OF long-term
aridification and megadrought has
prompted some of the region’s lead-
ers to contemplate what was once
considered unthinkable: the renego-
tiation of the 100-year-old Colorado
River Compact. In May, Bruce Bab-
bitt, a former Arizona governor and
a secretary of the interior during the
Clinton administration, called for
that very thing. “While I once thought
that these aridification scenarios
were kind of abstract and way out in
the future, I don’t think that any-
more,” Babbitt told the Los Angeles
Times. “It’s absolutely urgent that we
start thinking now, while there’s time,
about how we adjust the compact, the
regulations, the necessary reductions,
in the most careful way so that we
limit the damage, which can really be
extreme.”

Others, though, believe renegotiat-
ing the compact is a nearly impossible
task. “If we look at the compact today
and ask ourselves, Was it equitable
given 2022 values? No, it wasn’t,” said
Anne Castle, a former Interior
Department official in the Obama ad-
ministration, during a speech at the
University of Utah in March. “But
part of the reason I say that I wouldn’t
suggest a renegotiation is because I
don’t think it’s politically possible.”

That’s because the compact requires
cooperation among the states before
Congress can alter the terms of the
agreement. Any renegotiations would
require the consent of leaders in up-
per basin states, many of whom are
pushing to utilize a greater share of
their Colorado River entitlements.
Those aspirations are embodied in
projects such as the proposed Lake
Powell Pipeline, which would deliver
water from the receding reservoir to
fuel the growth of St. George, in
southwestern Utah.

In the absence of any real hope of
securing more Colorado River water,
Arizona is doing what most water
users in the West do when drought
hits: pumping more water from the
ground.

For decades, farms and cities in
Arizona tapped local aquifers with
abandon. That unchecked siphoning
caused mass subsidence across the
region. In the 1970s, surveyors found
that a 625-mile area around the
farming town of Eloy had sunk by as
much as 12 feet. In some places, mas-
sive fissures formed in the earth, a
process that continues today. Col-
lapsed aquifers not only threaten
roads, buildings, and other pieces of
infrastructure (notably irrigation
canals, including those of the CAP
itself) but also prevent water from
being pumped back into the ground
for storage.

In 1980, the Arizona legislature
passed the Groundwater Manage-
ment Act, or GMA, to curb the rapid
depletion of aquifers. The act re-
quired farms and cities in specifically
defined “active management
areas” to balance their groundwater
use by 2025. The GMA was a step in
the right direction, said Kathy Ferris,
a senior research fellow at the Kyl
Center for Water Policy at Arizona
State University and one of the main
authors of the act. “We were trying to
get our act together,” she said. “And
it looked like we finally would”
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But recent efforts to conserve

water and replenish aquifers in
Phoenix and other municipalities—
by eliminating lawns, for example,
and requiring high-efficiency appli-
ances—are being overwhelmed by
blistering growth in outlying com-
munities. Ferris mentioned the city
of Buckeye, which has grown from a
mere 6,500 people in 2000 to close
t0 100,000 today. The problem is not
merely Buckeye’s frenetic growth
but the fact that the city, like many
of the state’s rapidly expanding com-
munities, has no access to surface
water and is entirely dependent on
groundwater.

It wasn’t supposed to be this way,
Ferris said. In 1993, the Arizona leg-
islature required developers to prove
that their new developments would
have a 100-year “assured water
supply”—a “safe yield” that state
water managers hoped would foster
more sustainable patterns of devel-

opment. Builders hell-bent on cover-
ing the desert with tracts of houses
soon found a loophole in the law.
Rather than building single large sub-
divisions with hundreds of homes,
developers instead built many small,
scattered groups of houses, so-called
wildcat developments. This tactic
allowed developers to evade the 100-
year water requirements of the GMA,
since those rules apply only to homes
built in subdivisions.

The community of Rio Verde, locat-
ed in the desert northeast of Phoenix’s
neighbor, Scottsdale, is one example
of a development built this way—and
it offers a troubling glimpse of the
future for tens of thousands of
residents living in other wildcat
developments statewide. Earlier this
year, after the shortage in Lake Mead
was announced, Scottsdale officials
notified Rio Verde residents that
the city would no longer truck water
into Rio Verde and residents would

Agriculture, like these fields of alfalfa grown
for cattle feed, uses nearly three-quarters
of Arizona's limited water supply.

need to secure a new water source
by the end of the year. To make ends
meet, some have come to rely on
friends and family bringing water in
jugs. Others have found temporary
salvation by hiring fly-by-night
water haulers who in recent years
have been accused of illegally
siphoning water from fire hydrants
in the Phoenix metro area.

“We can’t conserve our way into
safe yield anymore,” Ferris told me.
“We have too much growth, and we
have too much residual groundwater
pumping.” She noted that the GMA
grandfathered many agricultural
users, allowing them to pump “in per-
petuity.” “We have also granted new

Continued on page 82
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INHERIT continued from page 23

users to use groundwater. We keep
adding to the load, to the stress on our
groundwater supplies, and we are not
subtracting from it at the moment.”

“In order to begin to solve that
problem, you have to start doing stuff
right now,” said Grady Gammage Jr.,
a noted water policy expert at Arizo-
na State University and an attorney
who often represents developers.
Gammage estimates that the Phoenix
metro area has enough water to keep
growing at its current rate for be-
tween 25 and 40 years—even factor-
ing in water cuts and climate change.
Gammage also believes that the water
that has been artificially banked will
last another 15 to 30 years. “But that’s
like a savings account. Once it’s gone,
it’s gone”

While his growth projections
seem rosy given the severity of the
water crisis on the Colorado River,
they come with one hard-nosed ca-
veat: the near-total elimination of all
farming in central Arizona. “That’s
the big issue we’re going to have to
face,” he said. “If we’re going to con-
tinue to have urban growth, we can’t
have farming at anything like the
level we've had in the past.”

ON A WINDY late-April afternoon,
Nancy Caywood led a small group
of visitors on a tour of her farm.
Her family has grown cotton on the
255-acre plot outside Casa Grande,
about 60 miles south of downtown
Phoenix, since the 1930s. But there
was no sign of the farm’s signature
crop. The fields were sere, blank,
furrowed like corduroy, and devoid
of vegetation save for a few weeds
along the margins.

Heavy gusts threw dust into the air
and snapped the limbs of a towering
mesquite tree. Caywood walked over
a parched expanse of caliche—
soil turned concrete-hard by the
elements—pausing occasionally to
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explain the array of sandblasted ma-
chinery scattered about the yard.
Soon the wind and dust became too
much to bear, so the group retreated
to a small trailer adorned with folksy
baubles—baskets, hand-painted
saws, Christmas wreaths made of
raw cotton.

Inside, Caywood turned on a lap-
top and projected a PowerPoint pre-
sentation onto a screen. The farm,
she explained, at one point grew a
variety of cotton called pima, which
is adapted to heat and dry climates.
Now it’s too dry here for even pima
to thrive, and the farm grows an up-
land variety of cotton. She proudly
proclaimed pima to be one of the
finest cottons in the world. To illus-
trate, she handed everyone a boll,
which she urged us to pull apart. She
said the cotton had been genetically
modified to withstand heavy doses
of pesticides applied to keep boll-
worms in check.

Soon the presentation came to its
crux—which wasn’t cotton-ravaging
pests but water. Caywood said her
family would be receiving a mere 5
percent of its water allotment this
year. (Since that tour, the farm’s wa-
ter allotment has shrunk to zero.)
The farm, she explained, does not
receive water from the CAP but from
the Gila River, Arizona’s largest trib-
utary of the Colorado. The Gila’s San
Carlos Reservoir was at less than 3
percent of capacity. Caywood flashed
through pictures of dry canals,
receding reservoirs, and parched
fields and said the current drought
along the Gila has been even more
persistent than the one ravaging the
rest of the Colorado River Basin.
“The last wet year we had here was
1993,” she said. “It’s been a very long
time.”

Outside, the sky filled with dust
and turned a brownish red, the color
of ash. Suddenly, she took on a more
combative and boosterish tone.
“Unless you came here naked and

starving, you are part of our agricul-
ture system,” she said. Then she
handed out an assortment of pop-
corn, processed meat sticks, candies,
and the grand prize, Hostess
Twinkies. Her guests laughed giddily
as she tossed the bullet-shaped pas-
tries across the room.

“Any ideas about what these foods
have in common?” Caywood asked.

One of the visitors chanced a
guess: “Cotton?”

“Yes!” she replied. “All these foods
are made with cottonseed oil.”

She built to her conclusion: “Cot-
ton is in your clothes, and it’s in your
food. It’s in every part of your life.”

Caywood opened the floor to ques-
tions. Those in attendance were not
pesky environmentalists but people
like her who work the land, albeit in
wetter parts of the country that are
more hospitable to agriculture. A
dairy farmer from Ithaca, New York,
questioned the wisdom of the entire
enterprise. “Look out the window—
hello, it’s a desert,” he said. “Is it smart
to grow cotton in a desert?”

Another visitor, a hobby farmer
from Wisconsin who sported a Sierra
Club backpack, mentioned the heat-
ing of the planet. “Things are chang-
ing,” he said. “It’s getting hotter and
drier. Do you think climate change
has anything to do with your water
shortages?”

Caywood balked. “I believe climate
change is at play,” she said. “I also
think naturally occurring drought is
cyclical”

The Wisconsin visitor pressed on:
“But if the drought continues like it
has, can you keep growing cotton?”

The wind clattered the roof and
rattled the walls.

“We don’t plan to quit farming out
here anytime soon.” @

JEREMY MILLER is a contributing
writer to Sierra.

DAvVID WALLACE is a photographer
and videographer based in Phoenix.
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THE METROPOLITAN WATER DISTRICT OF SOUTHERN CALIFORNIA
MINUTES
ADJOURNED LEGAL AND CLAIMS COMMITTEE

August 16, 2022

Chair Dick called the teleconference meeting to order at 1:05 p.m.

Members present: Chair Dick, Directors Atwater, Camacho, Fellow, Goldberg, Phan (entered after
roll call), Record, Smith, Sutley, and Tamaribuchi.

Members absent: None

Other Directors present: Chairwoman Gray, Directors Abdo, Ackerman, Apodaca, Blois, Cordero,

De Jesus, Dennstedt, Erdman, Faessel, Fong-Sakai, Jung, Kurtz, Lefevre, McCoy, Miller, Morris,

Ortega, Petersen, Peterson, Pressman, Quinn, Ramos, and Repenning.

Committee Staff present: Beatty, Hagekhalil, Miyashiro, Scully, Torres, and Upadhyay.

1. OPPORTUNITY FOR MEMBERS OF THE PUBLIC TO ADDRESS THE COMMITTEE
ON MATTERS WITHIN THE COMMITTEE’S JURISDICTION

None

2. MANAGEMENT REPORTS
a. Subject: General Counsel’s report of monthly activities
General Counsel Scully informed the committee she had nothing to add to General
Counsel’s written report.
CONSENT CALENDAR ITEMS - ACTION
3. CONSENT CALENDAR OTHER ITEMS - ACTION

A. Approval of the Minutes of the Meeting of the Legal and Claims Committee held July 12,
2022.

No comments on the minutes.

Director Phan entered the meeting.
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Adjourned Legal and Claims -2- August 16, 2022
Committee Minutes

4. CONSENT CALENDAR ITEMS - ACTION

7-16 Subject: Report on legal claims alleging equal employment opportunity
violations; and authorize an increase in the maximum amount
payable under four contracts with Seyfarth Shaw LLP, for legal
services as follows: Agreement No. 201897 by $100,000 to an
amount not to exceed $200,000; Agreement No. 203436 by
$250,000 to an amount not to exceed $350,000; Agreement No.
203454 by $60,000 to an amount not to exceed $160,000; and
Agreement No. 203455 by $75,000 to an amount not to exceed
$175,000; the General Manager has determined the proposed action
is exempt or otherwise not subject to CEQA. [Conference with
legal counsel — anticipated litigation; based on existing facts and
circumstances of receipt of four legal claims threatening litigation,
there is significant exposure to litigation against Metropolitan: four
potential cases; to be heard in closed session pursuant to Gov. Code
Section 54956.9(d)(2)].

Presented by: General Counsel Marcia Scully and Jeffrey Wortman of Seyfarth
Shaw LLP

In closed session, General Counsel Marcia Scully and Jeffrey
Wortman of Seyfarth Shaw LLP gave a report on this item. No
action was taken in closed session.

Motion: Authorize an increase in the maximum amount payable under four
contracts with Seyfarth Shaw LLP, for legal services in the amounts
as listed on the agenda for a total amount of $485,000 to a total
amount not to exceed $885,000.

Director Record made a motion, seconded by Director Sutley, to approve the consent calendar
consisting of items 3A and 7-16:

The vote was:

Ayes: Chair Dick, Directors Atwater, Camacho, Fellow, Goldberg, Phan,
Record, Smith, Sutley, and Tamaribuchi

Noes: None

Abstentions: None

Absent: None

The motion for Items 3A and 7-16 passed by a vote of 10 ayes, 0 noes, 0 abstentions, and 0 absent.

END OF CONSENT CALENDAR ITEMS



Adjourned Legal and Claims -3-
Committee Minutes

5. OTHER BOARD ITEMS - ACTION
None
6. BOARD INFORMATION ITEMS
None
7. COMMITTEE ITEMS
None
8. FOLLOW-UP ITEMS
None
9. FUTURE AGENDA ITEMS
None
Next meeting will be held on September 13, 2022.
Meeting adjourned at 2:08 p.m.

Larry Dick
Chair

August 16, 2022
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BOARD

OF SOUTHERN CALIFORNIA ACTION

® Board of Directors
Legal and Claims Committee

9/13/2022 Board Meeting

7-8
Subject

Approve amendments to the Administrative Code to establish reporting requirements to the Board on personnel-
related settlements; the General Manager has determined that the proposed action is exempt or otherwise not
subject to CEQA

Executive Summary

On April 21, 2022, the California State Auditor (Auditor) issued a report containing findings and
recommendations as a result of a wide-ranging audit of Metropolitan’s processes and procedures. The report
includes recommendations specifically addressing the reporting of personnel-related settlements. The Auditor
established an October 2022 deadline for implementing these recommendations. The current proposal to amend
the Administrative Code was finalized after consideration by management and bargaining unit feedback.

This action requests approval of Administrative Code amendments. Approval will implement two key
recommendations, meet the Auditor’s established deadline, enhance Metropolitan processes and procedures, and
promote greater transparency to ensure a fair and equitable workplace.

Details

Background

In 2021, the California State Legislature directed California’s State Auditor to conduct an audit of Metropolitan
personnel policies and practices, including those related to Metropolitan employee settlements and the use of
confidentiality provisions and nondisclosure agreements. In response to the audit report, Metropolitan agreed
with all recommendations in the report and the proposed timeline for implementation.

State Audit Findings and Recommendations Related to Employee Settlements

The Auditor’s report concludes that the agreements Metropolitan has entered into with employees to settle equal
employment opportunity issues often relied on nondisclosure agreements (NDAs) and confidentiality provisions.
Although the Auditor did not evaluate the reasonableness of any individual agreement or its specific provisions,
the Auditor expressed concern that Metropolitan’s reliance on confidentiality, along with its inconsistent reporting
on EEO-related settlements to the Board, may have contributed to the circumstances underpinning the Auditor’s
overall conclusion that Metropolitan’s leadership has failed to promote transparency or ensure a fair and equitable
workplace. The complete 2022 California State Audit Report, which details the bases for the Auditor’s findings
and recommendations, is provided in Attachment 1.

In response to these findings and concerns, and to ensure that the Board is informed of the terms of settlement of
EEO-related matters, the Auditor made the following recommendations be implemented by October 2022. These
recommendations are the subject of this letter and proposed action. Specifically, the Auditor recommends:

e Metropolitan should amend its Administrative Code to require all personnel-related settlements that invoke
confidentiality or have any financial impact—including paid and reinstated leave—be reported quarterly to
the Board’s Legal and Claims Committee, regardless of settlement type. (Report 2021-104, pp. 7, 90.)
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e Metropolitan should develop a written policy that outlines mandatory information required when reporting
settlements. This reporting on each settlement should include whether EEO issues were implicated, whether
the employee is still employed by Metropolitan, the existence and type of any financial or confidentiality
terms, and whether Metropolitan has taken any corrective action in response to the alleged issues.

(Report 2021-104, pp. 8, 90.)

As acknowledged in the audit report, recent changes to state law limit when employers may use confidentiality
provisions and NDAs as part of settling certain employee issues. Since January 2019, state law has prohibited
settlement agreements from containing terms preventing the disclosure of facts related to claims of sexual
harassment, discrimination based on sex, and related allegations. (The Stand Together Against No-Disclosures
Act, SB 820.) Beginning in January 2022, state law extended this prohibition to include claims of discrimination
and harassment based on other protected characteristics in state law, such as race and sexual orientation. (7he
Silenced No More Act, SB 331.) The law does not prohibit NDAs that keep confidential the amount paid in the
settlement agreement, and it only applies to agreements related to claims filed in civil actions or administrative
actions, such as complaints filed with the U.S. Equal Employment Opportunity Commission or DFEH (agency
complaints). The Auditor did not identify any violations of the law in the agreements they reviewed for which
these new mandates apply; and Metropolitan has monitored, complied, and will continue to comply with, these
laws.

Methodology for Addressing These State Audit Recommendations and Feedback

The Auditor set an October 2022 deadline for Metropolitan to address the recommendations detailed by this
Board letter. As previously reported, Metropolitan’s Audit Reform Team has met biweekly to review the status of
the Auditor’s recommendations to ensure implementation by the established deadlines. The Audit Reform Team
drafted the proposed amendments to the Administrative Code. In August 2022 and following internal
management review and approval by key stakeholders, including the EEO and DEI Officers, Metropolitan
distributed the proposed amendments to the bargaining units for review and comment. The proposed amendments
were finalized after consideration of management and bargaining unit feedback.

Proposed Amendments to the Administrative Code Addressing Metropolitan Employee Settlements

In response to the Auditor’s recommendations and staff’s review of the Administrative Code, staff is proposing
amendments to Sections 2720 and 2721 of the Administrative Code, as summarized below. This recommended
action addresses the Auditor’s guidance that Metropolitan ensure the Board is informed of the terms of settlement
of all EEO-related matters.

The State Audit did not expressly recommend that the proposed revisions regarding the mandatory information to
be included when reporting HR settlements be included in the Administrative Code. However, in staff’s view,
these proposed changes to the Code are in compliance with the Auditor’s recommendations and allow the
recommendations to be in a single site that is readily available to the public and employees. This approach aligns
with the best practices which the Auditor recommends that Metropolitan adopt for transparency and accountability.

The proposed revisions to the Administrative Code are summarized below:
1. General Manager's Quarterly Reports

Existing: Current Code language on reporting settlements does not expressly address the reporting of
personnel-related settlements under the General Manager’s authorized settlement authority.

Proposal: Based on the Auditor’s recommendations, amend the existing provision on the General
Manager’s reporting of settlements to the Board to expressly require the reporting of any personnel-
related settlement invoking confidentiality or having any financial impacts— including paid and
reinstated leave—regardless of settlement type; and mandate that the reporting of personnel-related
settlements include whether equal employment opportunity issues were implicated, whether the
employee is still employed by Metropolitan, the existence and type of any financial or confidentiality
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terms, and whether Metropolitan has taken any corrective action in response to the alleged issues.
(Section 2720(d).)

2.  General Counsel’s Quarterly Reports

Existing: Current Code language on reporting settlements does not expressly address the reporting of
personnel-related settlements under the General Counsel’s authorized settlement authority.

Proposal: Based on the Auditor’s recommendation, amend the existing provision on reporting
settlements to the Board to expressly require the reporting of any personnel-related settlement
invoking confidentiality or having any financial impact—including paid and reinstated leave—
regardless of settlement type; and mandate that the reporting of personnel-related settlements include
whether equal employment opportunity issues were implicated, whether the employee is still
employed by Metropolitan, the existence and type of any financial or confidentiality terms, and
whether Metropolitan has taken any corrective action in response to the alleged issues.

(Section 2721.)

Summary

This action authorizes amendments to the Administrative Code that address the Auditor’s recommendations
regarding the reporting of personnel-related settlements. See Attachment 1 for the California State Audit Report,
Attachment 2 for a clean copy of the revised Administrative Code provisions, if this item is approved, and
Attachment 3 for the redlined text of the recommended amendments as compared to the current Administrative
Code language.

Project Milestone
October 2022 — Deadline for addressing California State Auditor’s recommendations

Policy

Metropolitan Water District Administrative Code Section 11104: Delegation of Responsibilities
California Environmental Quality Act (CEQA)

CEQA determination for Option #1:

The proposed action is not subject to CEQA because it involves continuing administrative activities, such as
general policy and procedure making (Section 15378(b)(2) of the State CEQA Guidelines). In addition, the
proposed action is not subject to CEQA because it involves organizational or administrative activities of
governments that will not result in direct or indirect physical changes in the environment (Section 15378(b)(5) of
the state CEQA Guidelines).

CEQA determination for Option #2:
None required

Board Options

Option #1
Approve recommended amendments to the Administrative Code.

Fiscal Impact: None

Business Analysis: This option will address the California State Auditor’s recommendations for reporting to
the Board personnel-related settlements within the proscribed deadline and will align Metropolitan with the
best practices the Auditor recommended for Metropolitan to embrace transparency and accountability more
generally.
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Option #2
Do not approve recommended amendments to the Administrative Code.
Fiscal Impact: None
Business Analysis: This option will not comply with the California State Auditor’s recommendations for
enhanced reporting of EEO settlements within the deadline for reforms and will delay Metropolitan’s effort to
embrace transparency and accountability more generally.

Staff Recommendation

Option #1

M 9/3/2022

Marcia Scully / Date
General Counsel

Attachment 1 — California State Audit Report
Attachment 2 — Administrative Code — Clean Excerpts 2720 2721

Attachment 3 — Administrative Code Redlined Excerpts 2720 2721
Ref# 112689098
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CALIFORNIA STATE AUDITOR
621 Capitol Mall, Suite 1200 | Sacramento | CA | 95814

916.445.0255 | TTY 916.445.0033

For complaints of state employee misconduct,
contact us through the Whistleblower Hotline:

1.800.952.5665

Don'’t want to miss any of our reports? Subscribe to our email list at JE\Us[1(] He-Ke 0]

For questions regarding the contents of this report, please contact our Public Affairs Office at 916.445.0255

This report s also available online at www.auditor.ca.gov | Alternative format reports available upon request | Permission is granted to reproduce reports
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Michael S. Tilden Acting State Auditor

April 21, 2022
2021-104

The Governor of California
President pro Tempore of the Senate
Speaker of the Assembly

State Capitol

Sacramento, California 95814

Dear Governor and Legislative Leaders:

The Metropolitan Water District of Southern California (MWD) has repeatedly been the subject
of allegations of discrimination and harassment in the workplace, and it has failed to comply with
state ethics laws and best practices in hiring and personnel matters. Despite clear evidence that its
processes are insufficient to detect and prevent conduct that harms its 1,800 employees, MWD has
long resisted taking action.

MWD has not dedicated sufficient attention or resources to its equal employment opportunity (EEO)
policy or its EEO office, which is responsible for receiving, investigating, and resolving EEO complaints.
In some cases we reviewed, it took MWD years to conclude investigations and discipline respondents.
During these long delays, complainants may continue to suffer harassment and retaliation, and MWD
lacks processes to detect and address the negative treatment of complainants that we observed.

For nearly two decades, MWD’s hiring processes have also been problematic: they fail to ensure
equitable and reasonable treatment of all applicants, lack transparency, and are unable to prevent
discrimination. Although MWD agreed to develop comprehensive hiring procedures nearly 20 years
ago in response to our 2004 audit, its hiring process remains decentralized and informal, resulting in
inconsistent treatment of applicants. Similarly, the agency’s longtime resistance to improving its ethics
office has allowed management to interfere with the office’s independent investigations.

Because MWD’s leadership must fundamentally change the way it approaches many personnel and
ethics issues, and because MWD has failed to take appropriate action in the past, we direct several
of our recommendations to the Legislature to better ensure that MWD finally improves its practices.
Respectfully submitted,

Widha 7L

MICHAEL S. TILDEN, CPA

Acting California State Auditor

621 Capitol Mall, Suite 1200 | Sacramento, CA 95814 | 916.445.0255 | 916.327.0019 fax | www.auditor.ca.gov
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Selected Abbreviations Used in This Report
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DEI

DFEH

EEO

EEOC

HAZWOPER

1IPP

MTA

MWD

NDA

NDP

OSHA

PPE

SRS

WSO

Diversity, Equity, and Inclusion

Department of Fair Employment and Housing

equal employment opportunity

U.S. Equal Employment Opportunity Commission
hazardous waste operations and emergency response
Injury and Iliness Prevention Program

Los Angeles County Metropolitan Transportation Authority
Metropolitan Water District of Southern California
nondisclosure agreement

nondiscrimination program

Occupational Safety and Health Administration
personal protective equipment

Operational Safety and Regulatory Services

Water System Operations
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Summary

Results in Brief

As the largest distributor of treated drinking water in the United States,
the Metropolitan Water District of Southern California (MWD)
delivers water to 19 million Californians through its agreements
with 26 member agencies. MWD is governed by a 38-member
board of directors, with each board member representing one of
the district’s 26 agencies. MWD employs more than 1,800 full-time
employees and operates a series of pumping plants, canals, siphons,
and pipelines to bring water 242 miles from the Colorado River

to Southern California. Because some of these facilities operate

24 hours per day for much of the year and are located more than

50 miles from the nearest town or residential area, MWD owns
about 100 houses located at those facilities and requires key staft to
reside there while on duty.

Despite MWD’s critical mission and its significant financial
resources, it has failed to devote sufficient time or attention to
crucial personnel processes. MWD has long been aware of alleged
discrimination and harassment in the workplace, shortcomings

in its hiring process, noncompliance with state ethics law, and
serious concerns regarding employee housing. However, MWD has
repeatedly shown an unwillingness to take real corrective action

on these issues or to embrace transparency and accountability
more generally.

State and federal law prohibit MWD from discriminating against
its employees or job applicants on the basis of any protected
characteristic, including sex, race, gender identity, and sexual
orientation. These protections are commonly referred to as equal
employment opportunity (EEO) protections. MWD also has legal
obligations to investigate and resolve allegations of discrimination
or harassment among its workforce in a timely manner. In 2020,
some MWD employees publicly presented allegations that
described workplace harassment they had experienced. In some
cases, the employees alleged that MWD’s management had
retaliated against them for filing complaints. In response, MWD
contracted with a law firm to review allegations of systemic
EEO-related concerns at MWD and to evaluate MWD’s policies
and processes for handling EEO issues. In July 2021, the law firm
published a report that included a number of recommendations
intended to strengthen MWD’s internal processes and improve its
handling of EEO issues.

Our review concludes that MWD’s EEO policy and procedures
do not align with best practices in key areas. MWD’s EEO and
sexual harassment policies are out of date, and MWD does not

April 2022

Audit Highlights . . .

Our audit of MWD's personnel and hiring
practices highlighted the following:

» MWD has not dedicated sufficient
attention or resources to its EEO policy
or its EEO office, leaving employees
subject to dysfunctional and potentially
unsafe workplace circumstances for
unnecessarily long periods of time.

» Despite having known for nearly 20 years
that its hiring practices failed to protect
applicants from potential discrimination,
the procedures remain decentralized
and informal.

MWD’ hiring process gives significant
discretion to individual hiring
managers, lacks transparency, and
cannot demonstrate that hiring
decisions are equitable.

+ MWD’s hiring data also show that
even recently, MWD has hired qualified
female candidates and people of color
at significantly lower rates than their
male and white counterparts.

» MWD’s ethics office remains out of
compliance with state law, including the
requirement that the office independently
investigate allegations of ethics violations.

« Our review identified instances in
which MWD’s management has
interfered with the ethics office’s
independent functions.

» MWD has long been aware of serious
issues threatening the habitability of its
employee housing, but it has not created
processes for addressing employee
maintenance requests effectively.

« It has also struggled to implement a
comprehensive, long-term solution
to address significant issues with
employee housing.

1
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provide its EEO investigation procedures to employees as state
law requires. Further, MWD has consistently exceeded its own
time frames for initiating and completing investigations of EEO
complaints, as well as for notifying the parties involved about
results of those investigations. In our review of EEO complaints
that MWD investigated between 2004 and 2021, we identified
instances in which MWD took more than a year to complete
investigations that its guidelines indicate should take no more than
two or three months. As a result of MWD’s delays, employees may
continue to work in dysfunctional or potentially unsafe situations
for long periods. Because MWD’s EEO recordkeeping is inaccurate
and incomplete, the total number of EEO complaints that
employees at MWD have filed is unknown. However, we identified
several EEO complaints that MWD either never investigated or
only did so after significant delays.

MWD’s poor handling of complaints during and after EEO
investigations has led to negative outcomes for some complainants.
For example, we found that MWD’s disciplinary process in
response to substantiated EEO complaints was slow, inconsistent,
and potentially unfair. We also determined that MWD has not
established sufficient processes to prevent or proactively address
potential violations of its retaliation policy. In our review, we
observed little evidence that MWD has processes to identify
problematic behavior directed toward EEO complainants or that
MWD staft are well prepared to intervene effectively when such
behavior occurs. MWD’s poor handling of recent retaliation
investigations demonstrates that MWD’s historical failure to
protect some complainants is ongoing. MWD’s actions demonstrate
a failure of leadership and create a perception, at a minimum, that it
tolerates harassment, discrimination, and retaliation.

The agreements MWD has entered into with employees to settle
EEO issues often include confidentiality provisions. Although we
did not evaluate the reasonableness of any individual agreement or
its specific provisions, we are concerned that MWD’s reliance on
confidentiality, along with its inconsistent reporting on EEO-related
settlements to its board, has contributed to its failure to address the
underlying circumstances of the issues we found.

MWD’s demonstrated failure to embrace transparency and
accountability extends to its hiring processes. Despite MWD’s
pledge to improve its hiring practices in response to an audit

our office conducted in 2004, we identified some of the same
shortcomings nearly two decades later. For example, instead of
following best practices, MWD operates a hiring process that
gives significant discretion to individual hiring managers without
corresponding safeguards to ensure that their decisions are free
of favoritism or bias. As a result, MWD is unable to consistently
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ensure or demonstrate that its hiring decisions are equitable or
reasonable. Similarly, MWD’s process for promoting employees
gives significant discretion to managers without sufficient
accountability, allowing for the appearance of favoritism or bias.

In addition, MWD’s hiring process does not sufficiently protect
applicants from potential discrimination. MWD removed previous
procedures from its hiring process that were designed to prevent
discrimination. Moreover, MWD’s most recent analyses found
that women and people of color are underrepresented among large
sections of its workforce. MWD’s hiring data also show that even
recently, MWD has hired qualified female candidates and people
of color at significantly lower rates than their male and white
counterparts. However, MWD has failed to meaningfully analyze
these data and use them to improve its hiring processes. Through
its inaction since our 2004 audit and failure to analyze these data,
MWD demonstrates a sustained unwillingness to develop and
implement a hiring process that ensures fairness for all employees
and applicants.

MWD has also shown indifference or resistance to improving other
key areas affecting its organization and employees. Our 2004 audit
concluded that MWD had struggled to establish an effective

ethics office in compliance with state law, and we made several
recommendations to strengthen the office’s practices. Once again,
although MWD had agreed to implement our recommendations, this
audit found that MWD’s ethics office still suffers from insufficient
policies and procedures, as well as threats to its independence.

For example, not only has MWD failed to ensure that its ethics
office follows best practices, but these shortcomings have allowed
MWD’s management to interfere with the ethics office’s work on
two important cases. Further, MWD’s leadership has demonstrated
a persistent unwillingness to ensure that the ethics office has the
necessary resources and authority to investigate ethics complaints.

MWD requires certain employees who work at remote pumping
plants to live on-site in housing it provides. However, despite being
aware since at least 2016 of issues that threaten both the safety and
quality of life of the employees who reside in this housing, MWD
has not prioritized responding to these issues. Employees told us
that MWD is slow to respond to maintenance requests, even when
the issues raised—such as broken air conditioning units in a climate
that exceeds 110 degrees Fahrenheit—pose possible safety risks to
the workers and their families. MWD’s procedures for responding
to housing issues do not ensure that it will respond in a timely
fashion to maintenance requests to resolve issues that potentially
threaten the safety of its employees. Further, its maintenance
database does not reliably track how long it takes MWD to resolve
those issues.

April 2022
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More than five years into the process of addressing its housing
problem, MWD is still another five years from a long-term solution.
After commissioning two separate housing assessments in 2016
and 2019, MWD finally embarked on a plan in 2020 to completely
replace most of its housing units. However, this effort is expected
to take MWD until 2027 to complete and to cost $146 million.
Although the plan will address many of the known issues with
MWD’s housing, the employees who reside in that housing should
not have to suffer from additional delays. Finally, although MWD’s
safety program generally aligns with state laws, its safety policies do
not require a minimum level of collaboration between management
and safety staff, nor do they define retaliation or create a process
for responding to retaliation concerns from employees who raise
safety issues.

Agency Comments

MWD agreed with our recommendations and stated that it plans to
implement them.
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Recommendations

The following are the recommendations we have made as a result
of our audit. Complete descriptions of the findings and conclusions

that led to these recommendations are in the chapters of this report.

Legislature

To ensure that the issues we discuss in this report are finally
addressed, the Legislature should amend state law to include one or
more mechanisms by which it can revoke or limit MWD’s authority
over key personnel and ethics processes in the event that MWD
again fails to take corrective action.

To ensure that MWD does not again fail to implement our
recommendations, the Legislature should adopt legislation
requiring MWD to formally adopt procedures for hiring and
promoting employees. In doing so, it should direct MWD to ensure
that those procedures include specific guidance to human resources
staff and hiring managers on when competitive hiring processes

are required, as well as on evaluating and scoring applicants and
documenting those reviews. Finally, the Legislature should require
MWD to make those procedures available to all MWD staff and
applicants and to train relevant staff on following those procedures.

To ensure that MWD’s ethics officer has the authority to
independently investigate allegations of ethics violations, the
Legislature should amend the requirements in existing state law to
include the following:

« Establish MWD’s ethics officer as the sole authority for
interpreting MWD’s ethics rules when conducting investigations
into alleged ethics violations.

+ Grant MWD’s ethics officer the authority to contract with
outside legal counsel for the purpose of receiving independent
legal advice.

+ Require any employee within MWD, including board members,
to provide to the ethics officer any documents requested as part
of an ongoing investigation without waiving any privileges that

may apply.

+ Prohibit any employee within MWD, including board members,
from interfering in any way in an investigation.

April 2022
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MWD

To ensure that it is complying with state and federal laws as well
as best practices, by October 2022 MWD should update its EEO
policy to:

+ Include a robust definition and examples of retaliation.

+ Include information about an employee’s right to file a complaint
directly with the California Department of Fair Employment and
Housing (DFEH) or the U.S. Equal Employment Opportunity
Commission (EEOC).

+ Make explicit reference to written investigatory procedures and
describe where employees can obtain a copy of those procedures.

+ Ensure that the policy accurately reflects all other requirements
in state and federal law. In order to do so, MWD should establish
a process for regularly reviewing the policy to determine whether
changes are needed.

To ensure that it has effective and up-to-date policies on related
personnel matters, by October 2022 MWD should review and
update its sexual harassment policy as needed and develop an
official policy defining and prohibiting abusive conduct.

To better position itself to handle all EEO responsibilities required
by state and federal law and best practices, by October 2022 MWD
should implement the following improvements to its EEO office:

+ Create and fill additional positions that are commensurate with
the workload of the EEO office, including additional staft to
handle investigations, training, and compliance.

+ Assign formal, written responsibilities for specific staff within
the office.

« Structure the EEO office in such a manner that it can operate
independently, with minimal potential threats to impartiality.

To ensure timely response to EEO complaints, by October 2022
MWD should update its investigation procedures to include

time frames that match DFEH best practices for responding to,
investigating, and closing EEO complaints and should adhere to those
time frames. MWD should report to its board quarterly on how
many EEO complaints have been received and investigated, including
how many of those investigations surpassed the time frames in
MWD’s procedures.
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To avoid future instances in which EEO complaints go unaddressed,
by June 2022 MWD should develop written procedures that specify
how non-EEO staft who receive complaints from employees should
handle referrals of EEO complaints to the EEO office, and MWD
should train staff on those procedures.

To ensure that the EEO office has appropriate jurisdiction over EEO
complaints, by June 2022 MWD should develop written procedures
for handling potential threats to impartiality in investigations. These
procedures should contain explicit conditions in which a party
other than the EEO office, such as the ethics office or the general
counsel’s office, plays a lead role in an EEO complaint.

To ensure that all EEO complaints and their outcomes are recorded
accurately and promptly, by October 2022 MWD should implement
an electronic recordkeeping system that will allow for accurate and
complete tracking of EEO complaints in a single location. MWD
also should designate an individual to be responsible for logging,
tracking, and updating EEO complaint records.

To help ensure equity and consistency in its disciplinary process, by
October 2022 MWD should implement a written, formal process
that outlines the steps that it must follow and the factors it must
consider when deciding whether and how to issue discipline. MWD
should also develop a recordkeeping policy that documents the
disciplinary process so that it can demonstrate that its process is
thorough and consistent.

To prevent and address mistreatment of complainants and potential
violations of its retaliation policy, by October 2022 MWD should
do the following:

+ Develop written procedures for identifying and intervening in
potential retaliation while EEO investigations are ongoing.

+ Dedicate a person to follow up with complainants after
EEO investigations to ensure that incidents involving
potential retaliation are not occurring, as well as track these
follow-up discussions.

To ensure that the board is informed of how often EEO matters are
being settled and by what means, by October 2022 MWD should:

+ Amend its administrative code to require that all personnel-related
settlements that invoke confidentiality or have any financial
impact—including paid and reinstated leave—be reported
quarterly to the board’s Legal and Claims Committee, regardless
of settlement type.

April 2022
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Develop a written policy that outlines mandatory information
required when reporting settlements. This reporting on each
settlement should include whether EEO issues were implicated,
whether the employee is still employed by MWD, the existence
and type of any financial or confidentiality terms, and whether
MWD has taken any corrective action in response to the
alleged issues.

Implement centralized recordkeeping procedures for all
employee settlement agreements, including a means of
confidentially indicating the existence of such settlements in the
EEO complaint database, its personnel database, or some other
central repository.

To ensure fairness and accountability in the hiring process, by
October 2022 MWD should adopt and publish comprehensive
formal hiring procedures that include the following elements:

+ A documented process for screening applications based on

defined criteria.

Clear instructions for justifying hiring decisions, with examples
of appropriate justifications.

Document retention requirements for human resources staff and
hiring managers that align with the steps of the hiring process
required in MWD’s hiring procedures.

To promote consistency in the hiring process, by April 2023 MWD
should formally train hiring managers and human resources staft on
their roles and responsibilities.

To prevent bias in hiring, by October 2022 MWD should reinstate
the EEO office’s role in the hiring process and develop formal
procedures describing that role.

To better analyze its workforce demographics and identify potential
barriers to employment, by April 2023 MWD should develop
formal procedures for analyzing employee demographics and taking
appropriate action based on those data. As part of this process,
MWD should report to its board on the results of these analyses
and actions.

To ensure that responsible parties have the information they need to
make improvements, by June 2022 MWD should annually share the
results of its demographic analyses with its various management
groups as well as its recruitment staff.
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To ensure that its ethics office is independent, as required by state
law, by October 2022 MWD should revise its administrative code to:

+ Prohibit interested parties from participating in the office’s
investigation process, except when necessary to provide
information or otherwise respond to allegations.

+ Establish the best practices highlighted in this report for
protecting the independence of the ethics office, such as ensuring
that the ethics officer has sole authority to interpret MWD’s
ethics rules and that the ethics office can obtain advice from
outside legal counsel.

To better protect those employees required to reside in employee
housing from the issues threatening the safety and habitability of
this housing, by October 2022 MWD should:

+ Improve the detail and consistency of its current procedures
for responding to maintenance requests. These enhanced
procedures should detail when MWD will handle a request on its
own and when it will address a request as part of a larger effort,
and they should establish clear and reasonable time frames for
each scenario.

« Establish procedures for more reliably tracking the length of
time it takes to respond to housing issues and regularly report
its performance on these issues to the board, including any
measures it has taken to improve this performance.

+ Develop a contingency plan for comprehensively addressing its
long-term issues with housing—such as installing prefabricated
homes or renovating existing units—in case its current plan for
replacing employee housing is delayed.

To better protect the safety of its employees, by June 2022 MWD
should revise its safety policies to establish a minimum level of
collaboration between safety representatives and management, such
as establishing requirements for regular meetings and requiring
managers to attend safety committee meetings.

To better ensure the effective handling of safety complaints and the
protection of workers who make them, by October 2022 MWD
should enhance its written policies to formally define retaliation
and include specific steps responsible parties should take when
performing the duties laid out in policy, such as protecting
employees from retaliation.

April 2022
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Introduction

Background

In order to bring water from the Colorado River to Southern
California, in 1928 the Metropolitan Water District Act (Water
District Act) allowed Southern California municipalities to create the
Metropolitan Water District of Southern California (MWD). When
MWD originally began delivering water, its service area consisted of
about 625 square miles. In the nearly 100 years since, MWD’s service
area has expanded to 5,200 square miles. Today, MWD is the largest
distributor of treated drinking water in the United States, delivering
water to around 19 million people living in Los Angeles, Orange,
Riverside, San Bernardino, San Diego, and Ventura counties
through its agreements with 26 member agencies.

Water Infrastructure

To supply its service area with water, MWD owns and operates

an extensive range of facilities, including five pumping plants,

15 hydroelectric plants, nine reservoirs, five water treatment plants,
and 830 miles of large-scale pipes. About 25 percent of MWD’s water
comes from the Colorado River via the 242-mile Colorado River
Aqueduct, which MWD completed constructing in 1939, along
which pumping plants, canals, siphons, and pipelines bring the
water to Southern California. The pumping plants serve as crucial
infrastructure that lifts the water 1,617 feet over terrain along the
path of the aqueduct. Because the pumping plants operate 24 hours
per day for much of the year, staff must be on site to report to the
pumping plants at all times. The plants are located in remote areas,
with some more than 50 miles from the nearest town or residential
area. Therefore, MWD owns more than 100 housing units located
at the plants and requires key staff to reside in them while on

duty. Figure 1 illustrates the locations of MWD’s facilities, as well

as MWD’s headquarters in downtown Los Angeles. As Figure 1
shows, MWD employs more than 1,800 full-time employees across
all its worksites and offices.

Under a contract with the State, MWD also has access to nearly
half of the water carried to Southern California along the 444-mile
California Aqueduct. As with the water from the Colorado River
Aqueduct, MWD treats this water to ensure that it is safe to drink
before delivering it to MWD’s member agencies.

April 2022
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Figure 1
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Governance and Workforce

MWD is governed by a 38-member board of directors, with each
representing the district’s 26 member agencies. The Water District
Act requires the board to include at least one representative from
every member agency. However, member agencies may be granted
additional representatives based on the assessed property value
within their jurisdiction. For example, the city of Los Angeles has
five representatives on the board and the San Diego County Water
Authority has four. Smaller member agencies, such as Glendale and
Beverly Hills, each have one representative on the board.

The board directly oversees four officers responsible for managing
MWD’s day-to-day operations. The general manager serves as the
chief executive of the district and is responsible for managing all

of MWD’s administrative, operational, and ministerial activities

not specifically reserved to the board or another officer by law or
board order. The board selected MWD’s current general manager in
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June 2021. Other officers include MWD’s general counsel, general
auditor, and ethics officer, each of whom has distinct authority and
responsibilities under MWD’s administrative code. MWD has a
strong financial position as evidenced by its most recent financial
statements. For the fiscal year ending June 30, 2021, MWD had
operating revenue of nearly $1.6 billion and an operating income
of nearly $200 million. MWD ended the fiscal year with more than
$500 million in unrestricted reserves.

Nearly 9oo of MWD’s employees work in its Water System
Operations (WSO) group, responsible for treating and delivering
water to MWD’s member agencies. Located within the WSO group
is the Operational Safety and Regulatory Services (SRS) section,
which is responsible for developing and enforcing workforce safety
policies that align with state law. MWD’s remaining employees
perform administrative, legal, technical services, and other duties
in support of MWD’s mission. Among these other duties is the
role of MWD’s Real Property group, which—in addition to other
property management functions—is responsible for maintaining
and operating MWD’s employee housing.

In addition to MWD’s administrative code and operating

policies, aspects of its operations and workforce are governed by
contracts with four individual employee bargaining units, which
cumulatively represent nearly all of MWD’s employees. These union
contracts establish represented employees’ terms and conditions

of employment, including pay structure, benefits, leave time,

and working conditions. They also include processes by which
employees can formally object when they believe management has
violated the terms of the contracts. The contracts contain broad
requirements for how MWD makes hiring decisions. For example,
the contracts require MWD to conduct an internal hiring process
when a sufficient number of qualified MWD employees apply for an
open position. Further, the contracts allow for MWD employees to
request, and be granted, certain types of promotions based on their
responsibilities and performance without undergoing a competitive
application process.

Equal Employment Opportunity at MWD

State and federal laws prohibit MWD from discriminating against
its employees or job applicants on the basis of any protected
characteristic, including race, sex, disability, age, sexual orientation,
and gender identity. In addition, the laws prohibit certain behavior
in the workforce, including unfair treatment based on protected
characteristics, sexual harassment, and retaliation for engaging

in a protected activity, such as reporting alleged discrimination. In
practice, sexual harassment can include unwelcome sexual advances,

April 2022
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requests for sexual favors, inappropriate sexual comments, or
offensive comments made based on a person’s sex. Collectively,
these prohibitions are commonly referred to as equal employment
opportunity (EEO) protections. MWD has written EEO and sexual
harassment policies that repeat the prohibitions in law and inform
employees how to file EEO complaints.

MWD operates an EEO office within its larger human resources
group. The EEO office is responsible for receiving, investigating,
and resolving EEO complaints. Complaints may come from affected
employees directly or from others, including managers who become
aware of potential issues. Other offices within MWD—such as

its ethics office, its general counsel’s office, and other divisions of
human resources—also receive and refer potential EEO complaints
to the EEO office. Before MWD hired a second EEO office employee
in December 2021, the office had one staff member, MWD’s

EEO manager, who was responsible for receiving and reviewing
complaints to determine whether the circumstances described
indicate possible noncompliance with MWD’s policies. If so, state
regulations require MWD to investigate. Although MWD used to
conduct some of its EEO investigations with its own staff, the EEO
manager explained that she currently refers all investigations to an
external investigator with the assistance of the general counsel’s
office, which then contracts with outside legal counsel to conduct
the investigation. Although this referral and contracting process is
not described in MWD’s EEO policy, the EEO manager told us she
has taken this approach since early 2020 due to a lack of internal
resources to investigate complaints.

The EEO manager has additional responsibilities, such as

notifying the employee who filed the complaint of the decision

as to whether to investigate the complaint. Upon conclusion

of an investigation, the findings are summarized in a closing
memorandum to the parties. Finally, if it is determined that
disciplinary action may be warranted, the EEO office informs the
respondent—the party that is the subject of the complaint—of
that determination and refers the matter to the employee relations
section. Employee relations is a separate section within the human
resources division responsible, in part, for ensuring that MWD
takes appropriate corrective action when its EEO policy is violated.
Aside from the complaint and investigation process, the EEO
manager has additional responsibilities related to legally-mandated
reporting about the demographics of MWD’s workforce.
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Recent Personnel Concerns and MWD’s Response

MWD has come under recent public scrutiny over its handling

of EEO complaints, including allegations that it retaliated

against complainants. In board meetings throughout 2020,

MWD employees presented allegations to the board describing
workplace harassment they said they had experienced, including
sexual harassment and discrimination based on protected
characteristics. Some of the employees also described what they
perceived to be insufficient responses by MWD. In some cases, the
employees alleged that MWD’s management had retaliated against
them for filing official complaints. In response to these allegations,
in November 2020, three members of MWD’s board called for an
independent review.

In December 2020, MWD contracted with a law firm to review
allegations of systemic EEO issues at MWD and to evaluate MWD’s
current policies and processes for handling EEO issues.! The

law firm released the results of its review in July 2021. Although

the executive summary accompanying the law firm’s full report
concluded that MWD has not properly responded to certain EEO
issues in the past, it stated that the “review data did not support

a finding of current widespread EEO issues” at MWD. However,

the firm’s full report contains survey data indicating that many
employees, particularly women and people of color, currently
believe MWD’s workplace is not safe or respectful. The survey
results also reflect a significant split between the perceptions

of staff and management. For example, although 78 percent of
managers responded that MWD’s working environment was safe
and respectful for racial and ethnic minorities, only 45 percent of
employees overall responded in the same way. The report also made
a number of recommendations intended to strengthen MWD’s
internal policies and improve its handling of EEO complaints.

MWD established a Diversity, Equity, and Inclusion Council (DEI
Council) in July 2020. Part of the DEI Council’s stated purpose

is to ensure accountability in MWD’s commitment to create an
inclusive work culture that values diversity and equity for all MWD
employees. For example, one of the DEI Council’s objectives is

to identify diversity, equity, and inclusion barriers that affect
hiring and promotions. It is composed of representatives from
MWD’s four bargaining units and from employee resource groups,
including the Black Employees’ Association and Women at MWD.
The DEI Council works with MWD’s management to develop
recommendations. However, the makeup of the DEI Council

has been somewhat controversial, with the women’s caucus of

T Our office contracts with this same law firm for training and legal services.
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MWD’s largest bargaining unit boycotting the council because

of management’s involvement. In March 2022, MWD’s general
manager explained that the council is still in its infancy and that he
expects a DEI officer—which MWD plans to hire in 2022—to lead
the development of the council’s strategic priorities.

Prior State Audit and Relevant Legislative Action

Our office has previously reviewed MWD in areas relevant to this
audit report. In 2003, the Legislature directed our office to conduct
a review of MWD that included its personnel policies and practices.
In 2004, our office published an audit report concluding, among
other findings, that MWD’s hiring policies and procedures

were decentralized, were informal, and allowed the opportunity

for favoritism.?

Our 2004 audit also criticized MWD’s failure to operate an
independent ethics office as required by state law. In 1999, reacting
to allegations of misconduct by MWD’s board of directors, the
Legislature required MWD to create an ethics office that is
independent and not subject to political influence. State law directs
MWD to adopt ethics rules, such as those governing lobbying

and conflicts of interest, and to enforce those rules for all MWD
employees, officers, and board members. However, the 2004 audit
determined that MWD’s ethics office did not independently
investigate complaints and suffered from additional issues, such

as having no formal process for handling complaints and having
inconsistent ethics policies. Accordingly, the audit recommended
that MWD implement an ethics office that complied with the law’s
requirements and develop formal written policies and procedures
that are presented consistently.

2 Report 2003-136, Metropolitan Water District of Southern California: Its Administrative Controls
Need to Be Improved to Ensure an Appropriate Level of Checks and Balances Over Public Resources,
June 2004.




9/13/2022 Board Meeting 7-8

Attachment 1, Page 23 of 100

California State Auditor Report 2021-104

Chapter 1

MWD’S PERSISTENT FAILURE TO ADDRESS EEO ISSUES
HAS NEGATIVELY AFFECTED ITS EMPLOYEES

Chapter Summary

MWD has not dedicated sufficient attention or resources to its
EEO policy or its EEO office, which is responsible for receiving,
investigating, and resolving EEO complaints. EEO complaint
investigations at MWD have been delayed, overlooked, and
poorly tracked. As a result, employees have been subjected to
dysfunctional and potentially unsafe workplace situations for
unnecessarily long periods of time.

MWD has made slow and sometimes apparently inconsistent
decisions about whether and how to address policy violations

and other problematic behavior by employees. Our review also
determined that MWD has not established sufficient processes to
prevent potential violations of its retaliation policy or to intervene
effectively when such behavior occurs. Perhaps as a result, MWD
has a problem retaining employees who file EEO complaints.
Finally, MWD has often used confidential agreements when settling
EEO issues with employees, and it has not always reported on those
agreements to its board as required.

MWD Has Not Prioritized EEO Complaints or the Resources Needed to
Respond to Them

MWD’s EEO policy and procedures do not align with best practices
in key areas. Additionally, addressing some EEO complaints has
taken MWD much longer than it should by any reasonable metric,
including MWD’s own investigation procedures. As a result,
employees wait for resolution—and may remain in problematic
work situations—much longer than MWD should allow. MWD’s
inadequate planning and underinvestment in resources for its EEO
office has contributed to the delays we observed.

MWD Does Not Conduct Timely Investigations of EEO Complaints,
Eroding Employee Confidence and Delaying Corrective Action

Because it is an employer, state law requires MWD to take
reasonable steps to prevent and promptly correct discriminatory
and harassing conduct. Employers are also required by law to
have written policies that describe prohibited conduct and to give
employees a means to report misconduct and seek resolution.

April 2022
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MWD’s EEQ investigations often
took significantly longer than its
procedures allow.

State law additionally requires employers to create processes to ensure
that complaints are investigated and closed in a reasonable amount of
time and that complainants receive timely responses.

Although state law does not specify time frames for how long it
should take to initiate and conduct an EEO investigation, guidance
issued by the California Department of Fair Employment and Housing
(DFEH) recommends that employers do so promptly, or as soon as

is feasible. The guidance goes on to note that some employers begin
investigations immediately for allegations of physical harassment,

and within a couple of days otherwise. DFEH’s guidance highlights
that prompt investigations assist in stopping the harassing behavior,
make clear that the employer takes the complaint seriously, and

allow the employer to fairly address the issues in a manner that
minimizes disruptions to the workplace and individuals involved.
MWD’s EEO complaint investigation procedures, depicted in Figure 2,
outline the complaint process from when MWD receives an EEO
complaint through the resolution of the complaint, when MWD
communicates the results of the investigation to the parties involved.
The procedures provide 60 days for completing investigations handled
by internal investigators and 9o days for investigations handled by
external investigators.

MWD’s EEO investigations often took significantly longer than its
procedures allow. We reviewed 28 EEO complaints filed since 2004

to determine their outcomes and whether MWD complied with its
policy and procedures. MWD exceeded its time frames for completing
investigations in 22 of the cases that we reviewed, and some delays
were significant. Specifically, for three internal investigations, MWD
exceeded its 60-day time frame by more than two months. One of these
investigations took 453 days. Eleven external complaint investigations
also exceeded the 9o-day time frame by more than three months;

one took 580 days to complete and another took 344 days.

When we asked why EEO investigations take so long to complete,
MWD’s EEO manager cited the use of external investigators as

one reason for delays. The EEO manager explained that, because
external investigators do not necessarily follow the timelines outlined
in MWD’s investigation procedures, MWD no longer attempts to
follow those procedures and does not provide them to employees
despite the requirement in state law that it do so. The MWD
attorney responsible for retaining external investigators cited other
circumstances that contribute to lengthy investigations, including
uncooperative witnesses, extended employee absences, and EEO
complaints that raise complex issues. Nonetheless, some of the
investigations we reviewed took longer than they should by any
reasonable metric. Further, MWD’s reasoning does not justify its
abandoning its investigation procedures altogether, nor does it explain
the delays we observed in other parts of the EEO complaint process.
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Figure 2

MWND’s Procedures for Investigating EEO Complaints Include Specific Time Frames for Key Steps

Initial Contact

Management Human Resources Employee Relations Ethics Office
Manager Manager
Initial Steps
. . Within 5 days, the EEO office
SUt;Lne'tE%%moF;:fclgt to notifies the complainant whether

the complaint will be investigated.

Investigation

Internal External
Within 10 days of notification, an investigator
meets with the complainant to discuss
the process and answer questions.

Upon selecting an external investigator, the
EEO office notifies the complainant that
an investigator has been selected
to investigate the complaint.

The investigator must complete the
investigation within 60 days of the initial
meeting with the complainant.

The external investigator should complete the
investigation within 90 days of receipt
of the complaint.

Notification

The findings are summarized in a closing
memorandum to the parties. The EEO office
meets with the parties to convey the findings
of the investigation within 75 days of the
initial meeting with the complainant.

The EEO office summarizes the findings

in a closing memorandum to the parties.

The EEO office meets with the parties to

convey the findings of the investigation

within 10 days of receiving the findings
from the external investigator.

Resolution

If discipline may be warranted, the EEO office refers the matter to
the employee relations section manager for further action.

Source: MWD’s EEO policy and EEO investigation procedures.
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For example, the investigations we reviewed also featured other
troubling delays related to initiating investigations. As Figure 2
shows, notifying a complainant whether an investigation will

occur is the first major step in the EEO process and should occur
within five days of receiving the complaint. Of the 28 cases we
reviewed, MWD failed to meet this time frame in 16 cases, and in
nine complaints the EEO office did not inform the complainant
whether an investigation would occur until more than a month
after receiving the complaint. In one instance, the EEO office took
more than six months to respond to an allegation of discrimination.

MWD also failed to summarize its investigation findings in a timely
fashion. Summarizing findings in a closing memorandum to the
parties involved is a key step in the investigation. According to
MWD’s procedures, depicted in Figure 2, the EEO investigator
must meet with both the complainant and the respondent to notify
them of the investigation findings before any corrective action can
be taken or the case can be closed. Making these notifications
promptly is clearly in the best interests of the parties involved.
Despite the importance of this step, in 19 of the 28 cases we

EEO Case Example 1

« On multiple occasions, the respondent informed
the manager that the respondent would not work
with the complainant because of a previous EEO
complaint the complainant made years earlier.

« The complainant filed an EEO complaint after the
respondent refused to work with the complainant.
At the same time, the manager finally reported the
respondent’s statements to the EEO office. MWD did
not notify the complainant until two months later that
it would conduct an investigation.

+ During the eight months before the investigation
concluded, the respondent made additional attempts
to sabotage the complainant’s job performance and, in
the process, potentially put the physical safety of other
employees at risk.

« MWD substantiated that the respondent retaliated
against the complainant but did not inform the parties
of the findings for nearly a month.

+ More than a year after the investigation concluded,
MWD finally issued discipline to the respondent.

Note: Because of the confidential and sensitive nature of the
subject matter covered in this chapter, we limit the detail in
the examples we discuss to avoid disclosing the identities of
any of the parties involved.

reviewed, MWD failed to meet with the parties
within the required time frames. For six of these
cases, more than a month passed between the
completion of the investigation and the time when
the EEO office communicated its investigation
results. In one case, it took the EEO office 79 days
to do so. Delays in initiating and closing
investigations undermine MWD'’s responsibility to
both complainants and respondents and erode
confidence in the EEO process.

Because of MWD’s delays, employees may
continue to work in dysfunctional or potentially
unsafe situations for long periods. As we describe
in EEO Case Example 1, we reviewed one case in
which significant delays posed risks to employees’
physical safety because of conduct that was
ongoing during the investigation.

MWD Has Not Adequately Planned or Dedicated
Resources to Its EEO Program

Beyond the delays in its investigations, MWD’s
EEO program is marked by other key weaknesses
that negatively affect its ability to appropriately
handle EEO complaints. First, MWD has not
kept its policies related to EEO up to date. MWD
has not updated its EEO policy since 2012 or
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its sexual harassment policy since 2013. As a result, the policies
have unaddressed weaknesses and have not kept pace with
changes to state law and evolving best practices. Illustrating
these issues is the fact that the EEO policy directs employees to
submit EEO complaints to a division of human resources that is
no longer responsible for handling those complaints. In addition,
in contrast to a sample EEO policy issued by DFEH, the EEO
policy at MWD lacks both a definition of retaliation and examples
of what retaliation looks like. Finally, although MWD provides
legally required training to its employees on the prevention of
abusive conduct, it does not have a formal policy on abusive
conduct, potentially hindering its ability to address or prevent
abusive conduct that does not fit the definition of discrimination
or harassment.

Another weakness in MWD’s approach to EEO complaints is

that it has not acted with care or forethought when assigning
responsibility for handling EEO complaints. Instead, responsibility
for EEO complaints and investigations has shifted within MWD’s
human resources group without adequate planning or reasoning.

In 2011, the former human resources manager moved responsibility
for administering and investigating EEO complaints from the EEO
manager to MWD’s employee relations section—a separate section
within the human resources division responsible for ensuring that
MWD takes appropriate corrective action when the district’s EEO
policy is violated. The EEO manager retained responsibility for
employee training and reporting on MWD’s workforce diversity but
no longer performed the key roles of receiving, investigating, and
monitoring EEO complaints. Because the announcement of this
change provided no justification and the human resources manager
who made the decision no longer works for MWD, it is unclear why
he felt this move was appropriate.

In January 2020, MWD’s current human resources manager

stated that she moved responsibility for EEO complaints from

the employee relations section back to the EEO office out of her
concern that the employee relations section’s role in the disciplinary
process could have a chilling effect on EEO complainants. MWD’s
EEO complaint logs—documents the EEO office uses to track
complaints—indicate that a chilling effect may indeed have
occurred. Before the employee relations section took over the

EEO process in 2011, MWD averaged 18 EEO complaints per year.
During the period when employee relations was responsible for
complaints, the number of annual complaints fell to an average

of 11. Although other factors could have caused this decrease, it is
not clear why MWD did not anticipate this potential negative effect
of moving EEO investigations or why it took nearly 10 years to
address it.

April 2022

MWD has not acted with care
or forethought when assigning
responsibility for handling
EEO complaints.
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MWD lacks the EEO staff necessary
to meet its obligations to
its employees.

Although well intentioned, the outcome of the recent decision

to move responsibility for the EEO process demonstrates a

third weakness in MWD’s approach to EEO complaints: inadequate
staffing levels. The current human resources manager intended to
hire a new EEO investigator to take over the process of investigating
EEO complaints. However, she told us she never received approval
for the new position from management. Left without anyone to fill
the role, she transferred responsibility for investigations back to

the EEO manager, who had been responsible for the process until
January 2011. Although the transfer to the EEO manager was intended
to be only temporary, the EEO manager was still handling EEO
complaints as of January 2022, more than two years after the change.

MWD lacks the EEO staff necessary to meet its obligations to

its employees. At the time of our review, all of MWD’s EEO
complaint investigations were completed by external investigators
because MWD had not dedicated resources to do so internally. In
December 2021, MWD finally hired a single investigator to conduct
internal investigations. However, that staff level falls short of the
three investigators that an external review of MWD’s EEO process
recommended that MWD hire. In addition, MWD will also need to
designate sufficient staff to handle noninvestigatory responsibilities
in the EEO office, such as compliance reporting and training.

MWD told us that it intends to restructure its EEO office and add
resources to handle more investigations internally. The general
manager indicated to us in March 2022 that MWD plans to
provide adequate resources as necessary to address the volume of
complaints in the time frames required by MWD’s procedures.
However, even though the external review recommended such
additional staffing in July 2021, the general manager did not provide
a time frame by which adequate staff will be in place.

MWD’s Weak Processes Have Led to Uninvestigated EEO Complaints
and Inaccurate Records

MWD must better account for EEO complaints that are not
received directly by its EEO office. As Figure 2 on page 19 depicts,
MWD’s employees may submit complaints not only to the EEO
office but also to other specified offices and individuals within
MWD. The EEO policy requires all MWD managers, supervisors,
or other designated recipients of EEO complaints to report any
conduct that may reasonably violate the EEO policy and refer

any complaints received immediately to the EEO office. However,
MWD has not established procedures for handling and logging
such referrals, and of the offices named in policy as designated
recipients of complaints, only the ethics office maintains centralized
records of the complaints that come directly to it. As a result, we
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were only able to evaluate how MWD handles EEO complaints
received by other offices by reviewing the 27 EEO complaints that
the ethics office’s records indicate it has received since 2016.

Our review of the 27 complaints the ethics office received revealed
some delays and uninvestigated complaints as a result of a weak
process for making referrals. We found that the ethics office did

not always refer complaints to the EEO office in a timely manner

or at all. In one instance, it took the ethics office 24 days to refer

an EEO complaint, and in two other instances it took 22 days.
Further, we identified a complaint that the ethics office did not refer
until we brought it to the office’s attention in February 2022—nearly
five years after the employee submitted the complaint.

MWD has not ensured that once a complaint is referred to the
EEO office, the EEO office follows through on the complaint.

In two instances, the ethics office referred a complaint to the
EEO office via email, but the EEO office did not investigate those
complaints promptly. In one instance, MWD’s former EEO
investigator stated that because of her transition to an interim
assignment and a high volume of work, this referral was missed.
As aresult, MWD did not take action on the complaint until
February 2022, when we urged the former investigator to do so.
In the other instance, the former investigator claimed to have
done some follow-up on the complaint but could not provide any
evidence of that. Further, we could not locate any record of the
investigation in the EEO files or in the EEO log.

In addition, MWD has not established procedures for how

to address potential threats to impartiality, which appears to

have affected how the ethics office referred some complaints.
According to DFEH best practices, workplace investigations
should be impartial. Threats to impartiality may arise when there
is a perception of bias on the part of the investigator, which could
occur when the complainant or respondent has more authority
than the investigator. For example, such a threat might arise

if the EEO manager had to investigate a complaint against the
human resources manager, to whom she reports. Although MWD
staff we spoke to were aware of these potential issues, MWD’s
EEO policy does not define threats to impartiality or state how
potential perceptions of bias should be handled or by whom. We
identified five instances in which the ethics office decided there
was a potential threat to impartiality and, in the absence of clear
direction, referred the complaint to an office other than the EEO
office without informing the EEO manager. Circumventing the
EEO office is problematic. Unless the EEO office is informed of
all EEO complaints, regardless of who ultimately investigates them,
it cannot maintain accurate records or ensure that complaints

April 2022

The ethics office did not always
refer complaints to the EEO office in
a timely manner. In one instance, it
took 24 days to refer a complaint.
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EEO Case Example 2

« MWD investigated several complaints from employees
who publicly criticized the district.

« Some of the complaints included allegations of
retaliation and discrimination by members of executive
management and other employees at MWD.

« MWD’s board approved funds to have a law firm
independently investigate the allegations. The ethics
officer, who coordinated these investigations, told
us MWD took this approach because of potential
threats to impartiality because of parties named in
the allegations.

« The ethics office did not specify to the EEO manager
whether the investigations would cover some or all of
the allegations.

« As aresult of this miscommunication about which
investigations were being conducted by whom, the EEO
manager referred some complaints for investigation
seven montbhs late. At least one complaint went
uninvestigated altogether.
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are investigated and resolved. Further, as shown in
EEO Case Example 2, MWD’s failure to establish
procedures for how to address potential threats to
impartiality increases the risk of missed or delayed
investigations and can further erode employee
confidence in the EEO process.

Finally, MWD has also failed to keep accurate
and complete records of its EEO complaints,
leaving the total number of complaints unknown.
MWD’s EEO logs from January 2004 through
November 2021 show it received 297 EEO
complaints, but the logs are inaccurate and
incomplete. Our review of other sources of

EEO complaints, such as those reported to
MWD’s ethics office and those kept by staft in
the general counsel’s office, identified at least

18 EEO complaints that were not included in the
EEO logs.

A few different but related factors have
contributed to the inaccuracy and incompleteness
of MWD’s EEO records. The district’s EEO policy
does not accurately describe who is responsible
for tracking EEO complaints, and MWD does

not have written recordkeeping procedures. Instead of tracking
complaints centrally, multiple parties maintain separate lists, and
these lists are inconsistent and incomplete in the information

they contain. Further, citing a lack of resources, the EEO manager
indicated in July 2021, when we began our review, that she was
significantly behind in logging complaints for both 2020 and 2021.
Also, despite MWD’s significant financial resources, staff use
imperfect and imprecise tools—such as spreadsheets—to track EEO
complaints. Case management software that allows for real-time
record control and ensures that all complaints are centrally tracked
would be more appropriate. Despite our efforts, the serious
shortcomings of MWD’s recordkeeping and underinvestment

in its EEO program prevented us from determining the precise
number of EEO complaints received by MWD during the period

we reviewed.

MWD’s Discipline Process in Response to Substantiated EEO
Complaints Is Slow, Inconsistent, and Potentially Unfair

State law requires employers to take reasonable steps to prevent
and promptly correct discriminatory and harassing conduct. DFEH
guidance specifies ways in which employers should meet this
obligation, such as imposing disciplinary action commensurate
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with the level of misconduct and consistent with past actions.

DFEH also suggests that discipline should discourage or prevent

the reoccurrence of similar behavior by the employee. Despite this
available guidance, MWD has not demonstrated that its approach to

disciplining employees who violate policy follows these best practices.

MWD’s employee relations section manager (employee relations
manager) indicated the discipline process includes steps to ensure

it is consistent and fair. However, our review identified issues with
both the consistency and fairness of MWD’s process for handling
discipline when confronted with EEO policy violations or other
problematic behavior identified by EEO investigations. Staff pointed
us to language in contracts with its employee bargaining units as
the criteria for issuing discipline. Although the contracts lay out
steps MWD may take as misconduct gets more severe, they do

not establish how to decide the level of discipline for any specific
misconduct. Instead, the employee relations manager, whom MWD’s
EEO policy identifies as the individual responsible for ensuring that
MWD takes immediate and appropriate corrective action when

the policy is violated, explained several steps that MWD takes.

As Figure 3 illustrates, these steps include reviewing findings from
the investigation report and discipline from similar past cases.

Figure 3
MWD Uses an Informal Process to Determine Discipline Following
EEO Investigations

Review findings from
investigation report.

Review employee's Official
Personnel File for past discipline.

Review database of historical discipline
actions from similar past cases.

Work with the employee’s manager to
determine the specific discipline to enact.

Assist management with
carrying out the discipline.

Source: Interviews with MWD’s employee relations manager.
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To assess whether MWD followed the disciplinary process as
described for the 28 EEO complaint investigations we reviewed, we
evaluated MWD’s disciplinary decisions for the 21 employees whom
the investigations either determined had violated MWD policy or
substantiated other troubling behavior, such as abusive conduct.
Specifically, we identified whether and when MWD imposed
discipline, the type of discipline, and how it made these decisions.

We found that, overall, MWD was slow to issue discipline for EEO
policy violations and misconduct. Of the 11 cases that we reviewed
in which MWD issued discipline, it did so a month or more after
the conclusion of the investigation in eight of those cases. In the
EEO case discussed in EEO Case Example 1 on page 20, MWD

EEO Case Example 3

+ An employee filed a complaint against a manager
alleging, in part, that the employee’s manager was
abusive and ignored safety concerns, causing a danger
to employees.

« MWD took 25 days to notify the complainant that an
investigation would occur.

« After taking nearly two years to complete the
investigation, MWD substantiated that the manager’s
conduct had, among other things, caused a danger
to employees.

« MWD took an additional 79 days to notify the parties
involved of the outcome of the investigation.

« Todiscipline the manager, MWD issued a written
warning one year after the investigation was completed
and nearly three years after the original complaint.

issued discipline more than a year after the
investigation substantiated retaliation. EEO Case
Example 3 illustrates another EEO case in which
MWD issued discipline—in the form of a written
warning—nearly three years after the complaint
was filed. The employee relations manager stated
that MWD can face delays in issuing discipline
because of the need to coordinate with an
employee’s manager and others at MWD.
However, significant delays in issuing discipline
may allow discriminatory, harassing, or unsafe
conduct to continue uncorrected.

MWD also did not adequately explain all of its
decisions not to impose discipline at all, which
occurred for the remaining 10 of the 21 employees
in the cases we reviewed. For four of those

cases, the respondents left MWD before the
investigation was complete. For the other six,
however, MWD generally could not provide
adequate justification for its decisions not to
discipline the employees. In some of those cases,

employee relations staff acknowledged that the investigation had
substantiated policy violations but told us that other factors, such
as intervention by management, resulted in no discipline in these
cases. In other cases, staft could not sufficiently explain why the
substantiated behavior did not amount to misconduct.

Further, our review found that MWD’s decisions about whether and
how to impose discipline disproportionately favored managers. For
example, a manager refused to cooperate with an EEO investigation,
which constituted an EEO policy violation. When employee
relations conveyed the findings to the manager’s superiors, those
superiors indicated the importance of the manager, noting that they
didn’t want to “scare him away”” Notably, this manager received only
a warning. In another case, MWD issued a two-day suspension
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for a manager who had violated MWD’s sexual harassment policy.
The employee relations manager indicated to us that the decision
was the result of MWD’s management pushing for a lower level

of discipline than employee relations recommended. Further,
instead of making the manager actually serve the suspension,
MWD agreed to delay the suspension until after the end of the
year. More than a month later, the manager retired as previously
planned, having never served the suspension. In four of the 10 cases
involving misconduct by a manager, we saw evidence that MWD
management may have improperly influenced the disciplinary
process. We did not see evidence of any such occurrences with
employees who were not managers. Figure 4 provides the discipline
outcomes for managers and nonmanagers among the 21 incidents
of substantiated misconduct we reviewed.

Figure 4
Discipline by Type of Violation

wae | @
Misconduct @ @ @ @
Harasssz(::tl @ @ @
vé‘E'StL%Tifyf % % OEO) @ @& @

No Discipline* Warning Suspension Demotion Discharge

Type of Violation

Disciplinary Action Served

@ = Managers @ = Nonmanagers

Source: MWD EEO case files and employee disciplinary files.

Note: This figure does not include four employees who left MWD before the conclusion of their EEO investigations, which substantiated misconduct.
Additionally, one disciplinary action included in this figure has been issued by MWD but was in the process of being appealed at the time of our review.

* This category contains two employees who were issued discipline but did not serve it because of agreements between MWD and the employees’
bargaining units.
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EEO Case Example 4

« A complainant discussed the outcome of an
investigation with a family member, who was also an
MWD employee, shortly after receiving the results of
the investigation.

« MWD issued the complainant a two-day suspension for
violating the confidentiality of the process.

+ Inresponse to our question about how it determined
the level of discipline, MWD stated that it could not find
any comparable discipline issued to other employees
for similar infractions. Therefore, it justified the degree
of discipline it issued by referencing previous discipline
for unrelated misconduct by the complainant.

+ However, in our review of discipline documentation,
we identified a case with a similar infraction that
MWD should have considered when making its
disciplinary decision.

7-8 Attachment 1, Page 34 of 100

The inconsistency with which MWD has imposed
discipline can be particularly problematic in the
context of alleged misconduct by EEO
complainants, which occurred in EEO Case
Example 4. As the example shows, our review of
this incident found an error in MWD’s
disciplinary process. We also identified similar
policy violations that were arguably more
egregious but resulted in less severe discipline,
and we determined that MWD inconsistently
considered past discipline in the cases we
reviewed. Given the leniency MWD has shown
other employees, often managers, its decision in
this case further demonstrates that its current
process is not sufficient to ensure equitable and
consistent discipline.

MWD Has Failed to Prevent or Address Negative
Treatment of EEO Complainants

MWD has not established ways to prevent or

address mistreatment of EEO complainants during and after EEO
investigations. Consequently, we observed little evidence that
MWD intervened when problematic behavior toward complainants
occurred, and we found that many complainants leave MWD

after participating in the EEO process. MWD’s ongoing resistance
to addressing substantiated retaliation further demonstrates its
troubling tolerance of EEO-related misconduct issues and suggests
a larger cultural problem.

MWD Lacks Processes to Detect Potential Mistreatment of Complainants
and Has Not Responded to Clear Evidence of Retaliation

State and federal laws prohibit employers from retaliating against
employees for engaging in a protected activity, such as filing

an EEO complaint. DFEH best practices warn against a broad
range of behavior toward complainants and prescribe preventive
and responsive measures employers should take. DFEH guides
employers to counsel all parties not to retaliate and to be alert

for signs of retaliation—including actions taken by peers that go
beyond illegal forms of retaliation, such as failing to communicate
with the complainant. Finally, DFEH recommends that employers
check in with a complainant after the investigation—regardless of
whether the allegations were substantiated—to proactively ensure
that the complainant is not experiencing retaliation.
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MWD has not established sufficient processes to prevent or
proactively address potential violations of its retaliation policy.

Its EEO policy does not define retaliation but does state that
retaliation will not be tolerated. MWD includes examples of
retaliatory behavior in correspondence it sends to respondents at
the beginning of an EEO investigation, such as refusing to work
with a complainant. In our evaluation of MWD’s policies and
practices for handling EEO complaints, we did not independently
investigate the merit of any complaint or conclude whether a
violation of law or policy occurred. Instead, when reviewing the
28 EEO cases we selected, we considered how complainants might
perceive the treatment they experienced and determined what
MWD did to prevent or address problematic behavior. In doing so,
we observed little evidence that MWD has processes to identify
problematic behavior directed toward EEO complainants or that
MWD staff intervene effectively when such behavior occurs.

In one case, MWD investigated a complaint that an employee

was experiencing retaliation from a coworker. Given the lack of
diversity in the work group, along with the aggressive behavior
toward the complainant following a previous EEO complaint, the
EEO manager expressed concern even before the investigation
began that the complainant could be subject to retaliation

from coworkers. The complainant’s manager also told the EEO
investigator that there had been tension in the work group for
some time because of the earlier EEO complaint and indicated that,
although he had reached out to employee relations for assistance,
these issues were ongoing at the time of the investigation. However,
despite these early indications of possible trouble, MWD failed to
prevent dysfunction and apparent mistreatment of the employee
during the investigation. Ultimately, the complainant’s coworkers
contacted MWD’s human resources manager demanding that the
complainant be removed from the work group. There is no evidence
that MWD intervened after this contact occurred despite its
resemblance to descriptions of retaliatory behavior in MWD’s own
guidance to employees. In fact, when we asked MWD about what
actions it took, if any, the EEO manager thought employee relations
was handling the issue. However, the employee relations manager
indicated to us that he had no knowledge of the incident.

We identified other instances in which MWD failed to protect
complainants or treat them with appropriate care after the EEO
process was complete. In EEO Case Example 1 on page 20, MWD
management did not take action to protect the complainant despite
being told by the respondent that the respondent intended to refuse
to work with a complainant, thereby failing to uphold MWD’s
responsibility to prevent retaliation. In another case, depicted in
Figure 5, MWD failed to protect a complainant after substantiating
physical sexual harassment. As the figure shows, MWD did not

April 2022

We identified instances in

which MWD failed to protect
complainants or treat them with
appropriate care after the EEO
process was complete.
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Figure 5
MWD Does Not Always Treat Complainants With Sufficient Care

EEO COMPLAINT

ETAE

MWD substantiated an EEO complaint of physical
sexual harassment and promised that the complainant
would not have to work with their harasser again.

V V
® ®
I ql

After reaching out to various MWD offices for help,
the complainant filed a complaint with DFEH.

Several years later...
the complainant was directed to work with their harasserin a
one-on-one setting after the two were back on the same team.

3

L, A

Even after the complainant informed the manager
of the situation, the manager still insisted
that the parties work together.

4
@

The complainant entered into a settlement agreement with MWD
as a result of the DFEH complaint, which includes a commitment
from MWD to not have to work with their harasser.

To keep this arrangement, the complainant has to
provide ongoing medical documentation.

Source: Analysis of MWD EEO case files and settlement agreements.
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adhere to its commitment that the complainant would not have to
work with their harasser in the future, and it ultimately placed the

burden of resolving the issue on the complainant. MWD’s inaction
and its lack of thoughtful processes for handling complainants can
create and exacerbate problems for those employees.

Perhaps because of its failure to ensure the appropriate treatment
of complainants, MWD has a problem retaining employees who file
EEO complaints. Our review of personnel records and EEO logs
found that nearly one in three complainants leaves MWD within
one year of an EEO complaint being closed by MWD. We identified
other evidence that supports the conclusion that employees
sometimes leave because of dissatisfaction with how MWD
handled their EEO complaints. In one instance, an employee wrote
to a manager explaining that the reason for retiring earlier than
planned was because of the divisive environment of favoritism,
discrimination, and retaliation the manager had created and was
perpetuating in the unit.

Another employee expressed concerns in a resignation letter, stating
that after raising a sexual harassment allegation against a supervisor,
which the EEO office chose not to investigate, the employee felt
that the supervisor began retaliating against the employee. The EEO
office’s response to this subsequent retaliation allegation made the
employee believe that the EEO office would not address the alleged
retaliation, and so the employee felt that the only choice was to
resign. On the day after resigning, the employee filed a complaint
with DFEH. The investigation that MWD conducted following

the employee’s resignation found, in part, that the EEO manager
did not make a sufficient effort to understand the concerns the
employee was raising and discouraged the employee from referring
to the previous complaint as sexual harassment. The investigator
concluded that the EEO manager’s actions gave the impression that
the employee could not file a retaliation complaint.

Recent Events Demonstrate MWD’s Unwillingness to Improve Its
Handling of EEO Issues

Three recent retaliation investigations demonstrate that MWD’s
historical failure to protect some complainants is ongoing. As we
summarized in EEO Case Example 2 on page 24, MWD’s board
approved funds to have a law firm independently investigate
several complaints of alleged retaliation by MWD managers and
other employees at MWD. Those investigations substantiated
several instances of retaliation, some of which are summarized in
Figure 6. Despite the seriousness of the law firm’s findings, MWD
has resisted taking action to correct these problems. Our review
of confidential memos within the office of the general manager

April 2022

The EEO office’s response to a
retaliation allegation made the
employee believe that the EEO
office would not address the alleged
retaliation, and the employee felt
that the only choice was to resign.
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raised serious concerns about MWD’s response to the investigation
findings. Indeed, at the time of our review, MWD had not
committed to any action in response to the findings. Its failure to
do so persists despite the fact that six months had passed since it
received the outcomes of the investigations.
Figure 6

Recent Independent Investigations Substantiated Claims of Retaliation Against EEO Complainants

Examples of recent allegations substantiated by an independent law firm:

After an employee publicly expressed EEO-related concerns, an executive manager
distributed a memorandum providing specific information about the employee’s
prior internal complaint without a legitimate business reason for doing so.

MWD initiated an investigation against an employee because
> the employee publicly criticized MWD and/or because the
employee raised concerns about another employee.

MWD placed an employee on involuntary paid administrative
leave because the employee publicly criticized MWD and/or
because the employee raised concerns about another employee.

MWD unreasonably delayed the conclusion of an investigation, causing an
employee to remain on paid administrative leave longer than necessary.

Source: MWD ethics officer public comments at the January 2022 MWD Organization, Personnel, and Technology board committee meeting.

In its guidance, DFEH states that an effective anti-harassment
program includes buy-in from the top, meaning that management
is a role model of appropriate workplace behavior, understands the
policies, and demonstrates a commitment to EEO. By contrast,
MWD’s inaction and outright resistance when faced with
problematic behavior toward EEO complainants, coupled with the
other shortcomings we have discussed throughout this chapter,
indicate larger cultural problems with MWD management’s lack
of commitment to EEO. Indeed, many employees told us they
feared or have experienced retaliation for speaking up about their
perceived mistreatment or other concerns. MWD’s historical and
ongoing actions demonstrate a failure of leadership and create, at a
minimum, a perception that it tolerates harassment, discrimination,
and retaliation.
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Rather Than Confront Its EEO Challenges, MWD Has
Resisted Transparency

MWD often used nondisclosure agreements (NDAs) when settling
EEO issues with its employees. Although we did not evaluate the
reasonableness of any individual NDA or its specific provisions,

we are concerned that its historical reliance on confidentiality has
contributed to MWD’s failure to address underlying issues. This
concern is underscored by the fact that we also found poor internal
tracking of settlement agreements and insufficient reporting to
MWD’s board.

MWD Often Invokes Confidentiality When Settling EEO Matters With
Employees, and the Extent of Its Settlement Activities Is Unclear

Recent changes to state law limit when employers may use NDAs

as part of settling certain employee issues. Since January 2019,

state law has prohibited settlement agreements from containing
terms preventing the disclosure of facts related to claims of sexual
harassment, discrimination based on sex, and related allegations.
Beginning in January 2022, state law extended this prohibition to
include claims of discrimination and harassment based on other
protected characteristics in state law, such as race and sexual
orientation. The law does not prohibit NDAs that keep confidential
the amount paid in the settlement agreement, and it only applies to
agreements related to claims filed in civil actions or administrative
actions, such as complaints filed with the U.S. Equal Employment
Opportunity Commission (EEOC) or DFEH (agency complaints).
Because the restrictions in the law were recently enacted, they did not
apply to most of the MWD employee settlements we reviewed as part
of this audit. Additionally, we did not identify any violations of the law
in the agreements we reviewed for which the 2019 law applied.

We reviewed settlement agreements for the period between

2004 and 2021 and identified 37 that resulted wholly or partially
from EEO issues. Of those 37 agreements, 29 contained NDAs.
Additionally, 14 of the 37 settlements contained separate clauses
that generally limited signatories’ ability to make disparaging
statements about the terms and circumstances leading to the
settlement, or about MWD more generally. These clauses, called
nondisparagement clauses, do not explicitly prevent signatories
from disclosing the circumstances of their complaints but may
nonetheless leave them feeling constrained or confused about
what they can say. For example, one employee with a settlement
agreement told us that the nondisparagement clause made the
employee feel constrained from talking about what had happened.
Appendix B of this report provides the EEO issues associated with
each of the NDAs we identified.

April 2022

Of the 37 settlement agreements
we reviewed, 29 contained

NDAs, and 14 of the 37 contained
nondisparagement clauses, which
may leave the complainants feeling
constrained or confused about
what they can say.
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MWD told us it is open to releasing
signatories from their NDAs
upon request.

Under state law, MWD also can no longer include NDAs in other
types of agreements. Specifically, the changes to law that took effect
in January 2022 also generally disallowed provisions in separation
agreements prohibiting the disclosure of information pertaining

to harassment, discrimination, or other unlawful conduct. A
separation agreement is a type of settlement agreement in which
an employee agrees to leave MWD in exchange for payment or
another benefit, such as a period of paid administrative leave. We
identified 12 separation agreements that MWD entered into with
employees from 2004 through 2021. Of those, nine contained
NDAs. Because of MWD’s incomplete EEO logs and shortcomings
with its recordkeeping of settlements, which we discuss below, we
were unable to determine whether all of these agreements stemmed
from EEO issues. However, we identified evidence that at least
some of the separation agreements may have been related to EEO
issues, and MWD’s assistant general counsel also informed us that
some of the employees with separation agreements made reference
to possible EEO complaints before entering into the agreements.

We found variability in the specific provisions that MWD included
in its NDAs. For example, one NDA stated that any disclosure by
the signatory would do irreparable harm to MWD that money
cannot undo. The same NDA binds not only the signatory to
confidentiality but also members of the signatory’s immediate
family. Some NDAs apply to both parties, while others apply only
to the signatory. Some NDAs identify specific monetary amounts to
be paid by the signatory to MWD if the signatory violates
confidentiality, and others do not.

When we asked MWD about the variability of the NDAs’ content,
the general counsel confirmed that there is no boilerplate language
for the confidentiality provisions and that each confidentiality
portion of the agreement is treated uniquely. MWD’s general
counsel also told us that it has not enforced any of these
confidentiality provisions and has no plans to do so. Because state
law now prohibits the use of NDAs in a variety of types of EEO
claims, and because of the potential public benefit from increased
transparency about EEO issues, we asked MWD whether it would
be willing to release past signatories from their NDAs. In response,
MWD’s general counsel told us that MWD is open to releasing
signatories from their NDAs upon request.

Our review of MWD’s settlement agreements identified issues that
go beyond the content of those agreements. Specifically, because
of MWD’s poor recordkeeping regarding agreements, we do not
know whether we identified all EEO-related agreements that
MWD has entered into. MWD does not keep centralized records
of its settlement agreements, and it took repeated requests before
MWD provided the settlements we were ultimately able to identify.

80



9/13/2022 Board Meeting 7-8 Attachment 1, Page 41 of 100

California State Auditor Report 2021-104

In addition, when we reviewed the EEO office’s complaint files,
personnel files, and reports from MWD’s external insurance carrier
that handles settlement payments, we identified reliability issues
with each type of record. For example, MWD’s human resources
manager told us that all settlement agreements were stored in
employees’ personnel files in sealed envelopes. However, in our
review of more than 120 files of employees that were involved in
EEO complaint investigations—including employees for whom we
had already identified settlement agreements by other means—

the agreements were not in any of the files. In some cases, we
found empty envelopes where agreements should have been. The
human resources manager could not explain why the settlement
agreements were not located in the files or where else they could be
located. Therefore, despite extensive efforts to identify all settlement
agreements, MWD’s unaccountable and decentralized approach

to recording, processing, and storing settlement agreements raises
doubts about whether we identified all of them.

MWD can and should be more transparent about what it is doing
to address EEO complaints alleging discrimination, harassment,
and retaliation. We did not evaluate the reasonableness of any
individual NDA or its specific provisions, and state law places limits
on MWD’s ability to require confidentiality in certain EEO-related
settlements going forward. Nonetheless, we are concerned that
MWD’s historical reliance on confidentiality has contributed to its
failure to address underlying circumstances that lead to the EEO
issues we discuss throughout this chapter. MWD’s poor internal
practices for accounting for settlements and its longstanding failure
to inform its board about the extent of employee settlements—which
we discuss in the following section—underscore these concerns.

MWD Does Not Always Report Employee Settlements to Its Board
as Required

State law and MWD’s administrative code delegate authority to the
general manager, with the general counsel’s approval, to settle any
claim against MWD for amounts up to $125,000 but require board
approval for settlements over $125,000. The administrative code
also requires the general counsel to report quarterly to a special
committee of the board—the Legal and Claims Committee—about
settlement agreements with payments under $125,000, as well as
any instance in which it settles or contests a claim or charge by an
administrative agency.

However, MWD does not always report settlements resulting
from lawsuits to the board as required, and the information it
does report is not sufficient for the board to provide appropriate
oversight. We reviewed eight settlement agreements that resulted

April 2022

MWD can and should be more
transparent about what it is doing
to address EEO complaints alleging
discrimination, harassment,

and retaliation.
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MWD still has not developed a
policy for reporting employee
separation agreements to its board
despite a recommendation in our
2004 audit that it do so.

from EEO-related litigation. The general counsel could only
provide documentation that it obtained board approval for

three of the four agreements above $125,000. MWD also did not
report two of the other four agreements on time or to the Legal
and Claims Committee. Further, the information the general
counsel provided to the committee varied in its detail. Of the

two settlements the general counsel reported on time, only one
indicated that the settlement included a monetary payment
despite the fact that both settlements included such payments.
Although it may be appropriate for MWD to withhold the specific
amount paid in settlement agreements from public disclosure, the
board nonetheless has a business need to be informed about how
ratepayer money is spent. Further, neither of these reports indicated
that the settlement agreements included NDAs, although both did.

MWD’s reporting on other types of settlement agreements is
similarly inconsistent. MWD’s general counsel explained that it
reports settlements related to agency complaints filed with DFEH
or the EEOC only when the settlements involve a cash payment,
thereby triggering the reporting requirement discussed above.

We expressed our concern that this interpretation unnecessarily
limits information in which the board has a clear interest, such as
when the agreements have other financial impacts. In response, the
general counsel stated that her office was open to reporting on all
such settlements if we recommended that it do so.

Further, MWD does not report to its board all settlements that

it claims to have reported. We identified 17 settlements that
originated from agency complaints, and nine of those included
cash payments. However, the quarterly reports that the general
counsel’s office made to the Legal and Claims Committee did not
include four of those nine agreements, even though they should
have. For four other instances that the general counsel’s office
reported to the board, we again noted that its reporting was late
or lacked detail. Of the eight settlements that the general counsel
did not report because they did not involve cash payments, we
identified that four of them nonetheless had financial impacts for
ratepayers because the settlement terms included promotions, back
pay, or paid leave. Therefore, we believe MWD should report these
agreements to the board as it is required to do for settlements that
include cash payments.

Finally, MWD still has not developed a policy for reporting
employee separation agreements to its board despite a
recommendation in our 2004 audit that it do so. During this
audit, we identified 12 separation agreements between 2004
and 2021 that it should have reported to the board per our

2004 audit recommendation. Four were not reported, and six of
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the eight that were reported failed to include the details that the
2004 recommendation specified, including whether the agreements
contained financial terms.

Vague and incomplete reporting of settlement agreements prevents
the board and MWD’s other stakeholders from determining the
extent of MWD’s EEO issues and from holding the organization
accountable. As a public agency, MWD has an obligation to its
ratepayers to avoid costly settlements that result from a failure to
effectively prevent and respond to harassment and discrimination.
Our review indicates that greater transparency and accountability
will be crucial to ensuring that MWD’s management addresses the
shortcomings we identified throughout this chapter.

Please refer to the section beginning on page 5 to find the
recommendations that we have made as a result of these
audit findings.
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Chapter 2

DESPITE BEING AWARE OF ISSUES, MWD HAS RESISTED
IMPLEMENTING AN EQUITABLE AND ACCOUNTABLE
HIRING PROCESS

Chapter Summary

Although MWD agreed to develop comprehensive hiring
procedures nearly 20 years ago in response to a 2004 audit by our
office, its process remains decentralized and informal. Instead of
following best practices, MWD’s hiring process gives significant
discretion to individual hiring managers without corresponding
accountability and is not transparent. As a result, MWD is unable
to demonstrate that its hiring decisions are equitable or reasonable.

In addition, MWD’s hiring process fails to protect applicants
from discrimination. In fact, MWD has removed procedures
designed to prevent discrimination in its hiring process, exposing
applicants to potentially unfair treatment. MWD’s workforce
data show that women and people of color are underrepresented
in certain jobs and are hired at lower rates. However, MWD

has failed to meaningfully analyze these data and use them to
improve its hiring processes. MWD’s failure to implement our
2004 audit’s recommendations to improve its hiring process and
its inaction in the face of underrepresentation among its workforce
demonstrate a cultural unwillingness among MWD management
to ensure that it provides all employees and applicants with a fair,
nondiscriminatory, and transparent hiring process.

For Nearly Two Decades, MWD'’s Hiring Process Has Lacked
Transparency and Failed to Ensure Fairness

In response to our 2004 audit, MWD agreed to create
comprehensive hiring policies and procedures. However, nearly
20 years later, MWD’s hiring process still is not formal or
centralized, and it does not follow best practices for hiring. Our
review found poor documentation of some aspects of the hiring
process, as well as noncompliance with the informal procedures
MWD claims to have implemented.

MWD Has Not Formalized Comprehensive Hiring Procedures
As we discuss in the Introduction, our 2004 audit found that

MWD’s hiring policies and procedures were informal, decentralized,
and allowed the opportunity for favoritism. Specifically, the policies
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and procedures guiding the hiring process were contained in

15 different sources that were not always current or comprehensive.
None of these 15 sources provided adequate guidance for all aspects
of the hiring process. Because these weaknesses in its process left
MWD exposed to allegations of favoritism or bias in hiring, we
recommended that MWD develop comprehensive and current
procedures for hiring.

MWD agreed in 2004 to implement our recommendations, yet
our current audit found that the procedures guiding its hiring
process are still contained in multiple sources that are neither
current nor comprehensive. During this audit, MWD identified
various official sources of criteria governing its hiring process: its
administrative code, the contracts with MWD’s four bargaining
units, and an operating policy that MWD last updated in 2005.
These sources direct MWD to conduct a process that ensures equal
employment opportunity and attracts a highly qualified and diverse
pool of applicants, and they place much of the responsibility for
administering the process on its human resources group. However,
none of the sources specify how human resources staft should
ensure that the process is fair and transparent. These policies

also do not provide direction on preventing favoritism or bias on
the part of supervisors and management throughout MWD who
conduct hiring processes and make hiring decisions, known as
hiring managers.

Despite the importance of having detailed guidance for responsible
MWD has not formalized the hiring parties, MWD has not formalized the hiring procedures it has
procedures it has developed, developed, nor has it distributed them. According to its recruitment
nor has it distributed them. The manager, MWD considers its written hiring procedures, last
procedures were last updated updated in 2012, to be informal guidelines and not official policy.

in 2012, and MWD considers them Further, even though MWD titled these informal procedures

to be informal guidelines and not “Recruitment Procedures for Hiring Managers,” it has not provided
official policy. them to its hiring managers. Instead, MWD’s recruitment manager
who oversees hiring stated that his staff work with hiring managers
on a case-by-case basis to explain the process. MWD also has

not developed procedures to guide those human resources staff

in their oversight role. Rather, it provides them with a recruiting
and selection flowchart outlining its informal procedures and the
broad criteria documents we discuss above. Finally, MWD has

not provided training on the procedures for its hiring managers

or human resources staff. As such, the parties responsible for
MWD’s hiring process continue to lack sufficient guidance on how
to do their jobs properly and fairly. Because it has not formalized

its procedures, MWD cannot ensure consistency and hold staff
accountable for following them. Not surprisingly, we also found that
hiring managers do not always comply with MWD’s informal hiring
procedures, as we discuss later in this chapter.
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MWD did not provide a compelling reason for its failure to
formalize its hiring procedures in the nearly two decades since

our 2004 audit. MWD’s human resources manager and the
recruitment manager both characterized their previous interactions
with bargaining units regarding personnel policies as a barrier

to formalizing MWD’s hiring procedures. The human resources
manager expanded on this characterization, stating that MWD
has not formalized the procedures and the flowchart of the hiring
process because of previous disagreements when negotiating

with the bargaining units. She stated that MWD’s contract with
one of the bargaining units requires MWD to meet and confer and
potentially bargain with the union in order to formalize or change
its hiring procedures. However, our review found that the contract
requires only that MWD discuss any changes to human resources
procedures with the union, and not bargain regarding them, unless
the changes specifically affect wages, hours, or other terms of
employment. In any event, we did not find evidence that MWD
has engaged in discussions with the bargaining units regarding

the hiring procedures or flowchart. In fact, MWD’s manager who
oversees collective bargaining told us that requirements to meet
and confer have not historically been a significant barrier to making
changes to human resources policies or procedures and that
human resources staft have not provided him with formal hiring
changes to present to the bargaining units. Given MWD’s inaction
since our 2004 audit and its unconvincing arguments about why

it has not done more, we are concerned that there is a cultural
unwillingness at MWD to create a comprehensive hiring process
that is transparent and accountable.

MWD’s Informal Hiring Procedures Do Not Align With Best Practices,
Allowing Hiring Managers to Make Potentially Unfair Hiring Decisions

Although best practices emphasize establishing clear criteria for
screening applications and for documenting the entire hiring
process, MWD has not done so. To evaluate MWD’s informal
procedures, we considered guidance from the California
Department of Human Resources (CalHR), which publishes

best practices for state departments. We also reviewed publicly
posted hiring materials from the Department of General Services
(DGS), a large agency like MWD that similarly performs a variety
of business functions across large geographic areas. The best
practices from CalHR highlight the importance of developing

and documenting application screening criteria based on the
knowledge, skills, and abilities associated with the positions for
which employers are hiring. Similarly, DGS requires its hiring
managers to develop criteria for screening applications and to use a
template to numerically score applications. Following the screening
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unconvincing arguments about
why it has not done more, we are
concerned that there is a cultural
unwillingness at MWD to create a
comprehensive hiring process that
is transparent and accountable.
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MWD does not require its hiring
managers to document their reasons
for selecting certain applicants to
move forward in the hiring process
and eliminating others.

process, DGS’s policies and procedures require hiring managers
to retain this information to demonstrate that the process was fair
and transparent.

By contrast, MWD’s processes give hiring managers flexibility and
convenience at the cost of accountability and transparency. MWD
has different hiring processes for internal and external applicants.
When MWD conducts a purely internal hiring process because it
has enough qualified internal applicants for a position, it invites all
qualified applicants in for examinations or interviews. For a hiring
process with external candidates, MWD’s hiring managers have the
discretion to select which applicants to interview. However, MWD
does not require these hiring managers to document their reasons
for selecting certain applicants to move forward in the process and
eliminating others. As a result, there is no record of how the hiring
managers justify those decisions.

MWD’s missing requirements affect large numbers of applicants.
Eight of the 12 hiring processes we reviewed included external
candidates. In those eight, the hiring managers eliminated
numerous applicants as part of the screening process without
adequately justifying their rationale for doing so. For example,

one hiring manager eliminated 35 of the 44 qualified applicants
but did not document how he determined which applicants would
move forward. We found similar problems in the other seven hiring
processes with external applicants. Although it is reasonable for
MWD to reduce the size of an applicant pool before conducting
interviews, the large numbers of people affected by MWD’s
screening decisions make it even more troubling that MWD has
not adopted best practices to ensure equity and consistency in

the process.

MWD’s informal procedures also do not ensure sufficient
justification to support hiring decisions. The informal hiring
procedures describe a step in the process wherein a hiring manager
justifies in writing why the chosen candidate is the best qualified.
However, neither the recruiting and selection flowchart nor

the informal procedures contain explanations or examples that
demonstrate the level of detail hiring managers should provide to
justify their selections. This lack of direction prevented us from
determining whether hiring managers selected the best-qualified
applicants in some hiring processes. Specifically, in five of 12 hiring
processes we reviewed, the candidate that MWD selected was not
the individual who scored highest during the documented panel
interviews or exam exercises. Although selecting a lower-scoring
applicant may be appropriate for specific reasons, such as extensive
education and relevant experience, the hiring managers for the

five hiring processes provided varying detail to justify the hiring
decisions. In two cases, the hiring managers did not make any direct
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comparison between the selected applicant and the higher-scoring
applicants. In the other three cases, the hiring managers did broadly
explain their reasons for choosing the selected applicant but still
did not clearly compare the relative qualifications of the selected
and nonselected applicants. As a result, MWD continues to risk
favoritism or bias in its hiring processes, a problem that we initially
identified in our 2004 audit.

MWD’s Ability to Investigate EEO Complaints Related to Hiring Is Limited

Insufficient hiring procedures and documentation also hinder
MWD’s ability to investigate claims of discrimination or unfairness.
We spoke with the MWD employee who was responsible for

EEO investigations between 2010 and late 2019 to understand her
approach to investigating EEO complaints that centered on hiring
or promotional decisions. The employee explained that she used
MWD’s hiring and recruitment files as one of her main sources for
investigating EEO complaints of discrimination in hiring. However,
MWD’s limited and missing documentation for parts of its hiring
process may hinder thorough investigation of such complaints.

For example, the employee investigated an EEO complaint
alleging that MWD did not hire the complainant because of the
complainant’s gender identity. In this instance, the complainant
was the highest-scoring applicant for a position. The employee
conducting the investigation did not substantiate the claim of
discrimination, in part because the hiring manager had justified the
decision in writing. However, the hiring manager’s justification did
not compare the two applicants to explain why the lower-scoring
applicant who was hired was more qualified for the position than
the complainant. Although an imperfect justification may not be
enough on its own to substantiate discrimination, more thorough
documentation would better allow MWD to demonstrate that no
discrimination occurred and that its process was equitable.

MWD’s Hiring Process Lacks Consistency and Does Not Comply
With Procedures

Although MWD has made two changes intended to improve its
hiring process in recent years, it has not formally adopted those
changes as policy or procedures. First, in 2018, in response to
concerns about favoritism by hiring managers, MWD decided
that its hiring managers would no longer serve on interview hiring
panels. According to MWD’s recruitment manager, this change
came in the form of a recommendation by the chief operating
officer, but MWD did not adopt a formal policy or procedure to
implement it. Second, the recruitment manager stated that in
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Insufficient hiring procedures and
documentation hinder MWD's
ability to investigate claims of
discrimination or unfairness.
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MWD does not have a clear
procedure for communicating
hiring process changes to its
employees, risking inconsistent
implementation of those changes.

September 2020 MWD began requiring interview panelists to
complete a form to identify any relationship they have with an
applicant. However, the recruitment manager said that MWD has
not established a written policy or procedures related to completing
the form.

MWD does not have a clear procedure for communicating
hiring process changes to its employees, risking inconsistent
implementation of those changes. Instead, the human resources
manager explained that her unit will often communicate minor
changes through email memorandums. However, when MWD
implemented the two changes just discussed, it did not send an
email to inform staff of these new practices. Instead, it relied on
individual human resources staff to inform interview panelists

about the changes on a case-by-case basis during the hiring process.

Because MWD did not formalize and communicate these process
changes to all relevant staff, those staff have not complied with
some changes. For hiring processes we reviewed, MWD hiring
managers rarely excused themselves from serving on interview
panels. Specifically, hiring managers served on the interview panels
in five of the six hiring processes we reviewed that began after
MWD instituted the related change to its process. In fact, MWD’s
recruitment manager, who is responsible for enforcing hiring rules,
sat on an interview panel as a hiring manager just a few months
after MWD made the change.

MWD Lacks Transparency in Its Processes for Promoting Employees

MWD’s process for promoting employees outside of the
competitive hiring process has issues similar to those

discussed above. The most common way that MWD promotes
employees outside of the competitive hiring process is through
management-requested promotions in place. This process is
governed by the contracts with MWD’s bargaining units and

an operating policy, but neither source fully explains how the
process works in practice. MWD’s recruitment manager stated
that MWD’s general philosophy regarding promotions is that
every employee can reasonably expect to have the opportunity

to eventually promote to the journey level of his or her job type,
such as engineers or technicians. However, the number of senior
and principal positions (higher-level positions) is governed by
business need. Therefore, only a limited number of employees will
be able to move into those positions. MWD has not communicated
these limitations to its employees, potentially leaving them with
inaccurate expectations of their prospects for promotion. The
recruitment manager acknowledged the need for MWD to update
its policy to clearly communicate the philosophy to employees.
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Further, MWD’s processes for promoting employees provide
significant discretion to managers but lack sufficient accountability.
The recruitment manager stated that MWD gives managers and
management teams the discretion to decide whether to use the
promotion-in-place process or a competitive recruitment process
for filling higher-level positions. When managers can choose

to select employees for a limited number of positions without

a competitive process, it enables or creates the appearance of
favoritism or bias, as opposed to a promotion system based

on competition.

MWD Has Neglected EEO Issues in Hiring and Lacks Diversity in Parts
of Its Workforce

In addition to fairness concerns, MWD’s hiring process generally
does not sufficiently protect against discrimination. In fact, MWD
has removed the limited EEO hiring procedures it once had in
place to prevent discrimination and has not replaced them with
anything meaningful. MWD’s hiring and workforce data show
underrepresentation of women and people of color, but MWD
has failed to sufficiently analyze and respond to the potential
discrimination issues raised by the data, even though state
regulations require it to do so.

MWD Removed Hiring Procedures That Helped Ensure Compliance With
EEO Requirements, Leaving It Unable to Ensure Unbiased Hiring

MWD’s hiring process lacks sufficient procedures to ensure
unbiased hiring. State and federal law both require MWD, as an
employer, to conduct hiring processes that do not discriminate
based on protected characteristics. As we discuss previously,
MWD’s overall hiring process is decentralized and does not comply
with best practices to ensure equity. Our review found that those
shortcomings extend to MWD’s ability to specifically ensure that
its hiring process is free of discrimination. The only portion of
MWDs hiring process that directly addresses EEO requirements is
a form that prospective interview panelists must sign attesting that
they will conduct legal and equitable interviews.

MWD’s recruitment manager acknowledged that MWD does not
have any formal procedures for preventing discrimination in the
hiring process but claimed that his human resources staff brief
interview panelists on EEO matters. However, despite this assertion
we did not see any evidence of these briefings in our review of

12 hiring processes. Additionally, MWD’s EEO manager asserted
that she believes interview panelists are not adequately prepared
and that MWD needs to improve EEO training for those who serve
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MWD has removed the limited EEO
hiring procedures it once had in
place to prevent discrimination
and has not replaced them with
anything meaningful.
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MWD'’s current hiring processes lack
any meaningful participation from
the EEO manager—the person who
should be best trained to ensure
justifiable and nondiscriminatory
hiring decisions.

on interview panels and make hiring decisions. She also believes
that the form interview panelists sign does not ensure that panelists
actually understand how to limit bias or discrimination. Further, she
said that from her perspective, the overall hiring process at MWD
does not currently include a sufficient focus on EEO matters.

In 2005, shortly after we completed our 2004 audit, MWD instituted
changes to its hiring process intended to better ensure fairness

and prevent discrimination. MWD’s human resources manager

at the time directed the EEO manager to ensure that MWD made
hiring decisions that were fair and unbiased so that MWD’s hiring
process could withstand any review or audit. For example, MWD
implemented a process by which the EEO manager would meet
with the hiring manager and human resources staft to discuss job
requirements and advertising for open positions, and to affirm
MWD’s commitment to EEO for applicants. As part of that process,
the EEO manager also reviewed and approved interview questions
and selection criteria to identify potential bias and ensure that those
materials did not consider protected characteristics in the hiring
process. Finally, according to the EEO manager, she would brief
each interview panelist on what they could and could not do or ask
during an interview, from an EEO perspective.

However, MWD soon abandoned the improvements to its

hiring process that it made after our 2004 audit. Specifically,

the EEO manager stated that MW D’s chief operating officer

at the time directed her to stop performing these activities in
approximately 2007. When we asked why, she replied that the chief
operating officer made the decision because the hiring process
took longer with her involvement. As a result, MWD’s current
hiring processes lack any meaningful participation from the

EEO manager—the person who should be best trained to ensure
justifiable and nondiscriminatory hiring decisions.

MWD also has fewer requirements in place than it once did for
documenting that the hiring process is unbiased. In 2005 the form
MWD used to document hiring decisions required the EEO manager
to attest that each hiring process complied with EEO requirements.
Other aspects of the 2005 form suggest that, if used properly,

it would provide better assurance that hiring managers made
appropriate decisions than the current form. For example, the 2005
form directed the hiring manager to contrast the successful
applicant with the other applicants interviewed to specify why the
selected applicant was the best qualified. By contrast, the current
form simply provides a space to justify hiring decisions but provides
no direction on how to do so appropriately. As we discuss above,
our review of MWD’s current hiring process found inconsistent
and at times insufficient detail for justifying hiring decisions.
Together with a lack of attention to EEO considerations, poor and
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inconsistent documentation further undermines MWD'’s ability to
ensure or demonstrate a fair and unbiased hiring process. MWD’s
human resources manager expressed her belief that MWD does not
need to have the EEO manager specifically involved in the process.
However, we maintain that MWD’s hiring process has insufficient
focus on EEO considerations regardless of who is directly
responsible and that its process lacks requirements to ensure equity
in hiring.

MWD’s Hiring Data and Analyses Indicate a Lack of Workforce Diversity

State regulations require certain employers, including MWD,

to analyze whether their policies or practices negatively affect
employment opportunities for any group based on protected
characteristics. As part of this requirement, MWD must institute
a nondiscrimination program (NDP) in which it analyzes its
workforce each year to identify the number of individuals in each
job title by sex and race.® The state regulations require employers
to use this information to determine whether any group is
underrepresented when compared to its availability in the broader
labor force. MWD breaks down its NDP analyses into job groups
based on the management structure within the organization.

MWD’s analyses show that its workforce is less diverse than

the qualified labor market for numerous positions. Specifically,
MWD’s most recent analyses for fiscal year 2018—19 found that
people of color or women were underrepresented in 42 of its

229 job groups. These 42 groups include almost 700 employees,
or nearly 40 percent of MWD’s total workforce. In a management
group that includes 72 employees, people of color accounted for
only 32 percent of the positions, even though they represented

49 percent of the available workforce for the position. In the fiscal
year 2018—19 NDP report, MWD states its belief that it can reduce
any underutilization of certain groups through effective outreach,
recruitment, and advertising efforts to ensure an adequate pool of
diverse applicants.

However, MWD’s most recent hiring data suggest that its hiring
processes—rather than merely the diversity of its applicant pool—
could be a significant and ongoing factor in the underrepresentation
of certain groups. Specifically, the data show that for qualified

3 State and federal regulations requiring data collection do not require MWD to collect data on
employees or applicants about certain protected characteristics, such as sexual orientation
and gender identity. MWD also does not use other means, such as voluntary surveys, to
collect information on an aggregate level. As a result, we were unable to analyze demographic
information for those protected groups at MWD. However, the legal requirement that MWD
analyze whether its policies negatively affect employees applies to all protected characteristics.
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MWD'’s analyses show that its
workforce is less diverse than
the qualified labor market for
numerous positions.
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MWD runs arisk that the
underrepresentation of women and
people of color in its workforce may
be, in part, the result of unfairness
in its hiring process.

applicants, MWD’s rate of hiring differs depending on race and sex.
As part of its annual NDP analyses, MWD determines whether it
hires any group of applicants at a substantially lower rate than others.
We reviewed MWD’s most recent analysis from fiscal year 2018—19
for the Water System Operations (WSO) group, MWD’s largest,
which accounts for about half of its employees. In its analysis, MWD
reviewed hiring processes for 34 job groups and identified five groups
in which it hired qualified applicants from one category significantly
less often than qualified candidates from another. For example,
although Hispanic individuals made up the majority of qualified
applicants for a service worker position, MWD did not hire any of
those individuals and instead hired four white applicants.

Our analysis of MWD’s hiring database, which looked across
MWD’s workforce instead of within defined job groups, indicates
broader variances in hiring outcomes based on race and sex than
MWD’s analyses suggest. Specifically, since January 2019, MWD
has collected demographic data on applicants for 377 positions.

As Figure 7 shows, among those recent hires, MWD hired qualified
African American applicants only about half as often as it hired
qualified white applicants. Trends for applicants of other races were
similar, with white applicants hired more often than Hispanic and
Asian applicants. For the same 377 positions, MWD hired qualified
women only about three-quarters as often as it did qualified men.
Although these numbers do not themselves demonstrate that MWD
has discriminated against applicants, they do indicate significant
variances in hiring outcomes depending on an applicant’s race and
sex. Accordingly, MWD runs a risk that the underrepresentation

of women and people of color in its workforce may be, in part, the
result of unfairness in its hiring process. MWD’s human resources
manager stated that there may be barriers in MWD’s hiring process
that could lead to variances in outcomes depending on race or

sex, but she cannot confirm that there are barriers because human
resources has not had the time or resources to analyze this issue.

MWD Failed to Use Its Analyses of Hiring Results to Make Changes to
Processes to Improve Equal Employment Opportunities

MWD has not taken action required by regulation to ensure equal
employment opportunities for all its applicants and employees.

State regulation requires MWD to develop and execute policies and
procedures designed to correct issues identified in its NDP analyses.
The EEO manager explained that in theory, when she identifies
hiring variances based on protected characteristics, she would
evaluate the relevant hiring process and work with the human
resources manager to address her findings. She was able to provide
one example of this type of analysis, which she conducted in 2018 for
MWD’s apprenticeship program. According to the EEO manager,
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Figure7
MWD Hired Qualified Nonwhite and Female Applicants Less Often Than

White and Male Applicants
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Source: Analysis of MWD hiring data, January 2019 through early September 2021.

Note: We also reviewed data for the following additional racial categories: American Indian or
Alaska Native, Native Hawaiian or Other Pacific Islander, and Two or More Races. Although the data
for some of these showed similar hiring rates to qualified white applicants, the numbers of qualified
applicants in those categories were significantly smaller than those for the racial categories included
in the figure. Therefore, we did not include them.

she found potential hurdles including the entrance exam and
physical test in the selection process that prevented certain
demographic groups from moving forward to become part of the
program. The EEO manager claimed that, as a result, she was able
to work on removing those hurdles and improve the success rates
for those groups. However, she has not performed similar analyses
since then because she lacks the necessary time and resources.

In fact, the EEO manager stated that she has not worked with the
human resources manager on hiring issues in recent years.

April 2022
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The failure by MWD to share
nondiscrimination program
information with management
teams responsible for hiring leaves
them ill equipped to address any
issues and improve diversity at MWD.

Because MWD has not analyzed the specific causes for its hiring and
staffing variances, it cannot provide guidance to its board about how
to address them. Instead of meaningful analyses, the EEO manager
develops high-level annual reports that describe her methodology
and provide very broad descriptions of the underrepresentation

of women and people of color among MWD’s workforce. We also
found that the reports’ descriptions of underrepresentation are
incomplete. For example, in the fiscal year 2018—19 report to the
board—the most recent at the time of our review—MWD referenced
underrepresentation in various job groups but failed to mention
underrepresentation among management positions. The EEO
manager’s analysis of the WSO group that we discuss above identified
underrepresentation of people of color in two of five management
job groups reviewed but did not attempt to identify causes for this
underrepresentation. Finally, the annual reports primarily address

the makeup of MWD’s workforce and do not contain information
about the variances in hiring rates by race or sex that could contribute
to underrepresentation.

MWD also does not share the results of its analyses with staff
responsible for overseeing and conducting the hiring process, leaving
them potentially unaware of the issues and therefore not accountable
for addressing them. In its NDP analyses, MWD has stated that its
EEO manager will share relevant data with MWD’s managers to make
them aware of the issues her analyses identify. However, for the most
recent analysis from fiscal 2018—-19, the EEO manager acknowledged
that she did not share the outcomes with MWD’s management
teams. This failure to share data means that, despite evidence of
underrepresentation and variances in hiring rates, the management
teams responsible for hiring may not even be aware of these issues or
where they are concentrated. Human resources staff responsible for
overseeing MWD’s hiring process may be similarly unaware. However,
MWD did not adequately explain why the EEO manager has not
shared the data with relevant staff. We are concerned that the failure
by MWD to share NDP information leaves staff responsible for hiring
ill equipped to address any issues and improve diversity at MWD.

Similar to the problems with MWD’s hiring process that we
discuss earlier, MWD’s inaction when faced with its workforce data
demonstrates an unwillingness to hold its processes and hiring
decision makers accountable to its workforce. The fact that MWD’s
management has been aware of these issues for many years and has
actively taken steps away from accountability and fairness indicates
that its board and the Legislature must play a more direct role in
MWD’s hiring processes.

Please refer to the section beginning on page 5 to find the
recommendations that we have made as a result of these
audit findings.
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Chapter 3

MWD HAS NOT DONE ENOUGH TO CORRECT
LONG-STANDING ISSUES WITH ITS ETHICS PROGRAM
AND EMPLOYEE HOUSING

Chapter Summary

MWD has not taken adequate action to correct issues that have
affected it for several years. Our 2004 audit found that its ethics
office did not comply with key requirements in state law. Yet despite
agreeing to implement our recommendations almost two decades
ago, MWD’s ethics office remains out of compliance with state law,
including the requirement that the office independently investigate
allegations of ethics violations. Similarly, although MWD has long
been aware of serious issues threatening the habitability of its
employee housing—which it requires some staff to reside in as a
condition of employment—it has not created effective processes
for addressing employee maintenance requests in a timely manner.
Further, MWD has struggled to implement a comprehensive,
long-term solution to address significant issues with employee
housing, and its current plan to entirely replace existing housing is
not scheduled for completion until 2027, leaving some employees
in substandard housing conditions until then. Finally, although
MWD’s safety program generally conforms to requirements in state
law, MWD could strengthen its policies by establishing processes
that require a minimum level of collaboration between safety staff
and on-site management.

MWD Has Failed to Establish an Independent Ethics Office, and
Its Leadership Has Inappropriately Interfered in Some Ethics
Investigations

For more than 20 years, state law has required that MWD operate
an ethics office to independently investigate rules violations by all
members of the organization, including its board of directors. Yet
MWD has failed to implement several best practices for ensuring
this independence, leaving the office exposed to inappropriate
outside influence. Of greatest concern is that MWD’s general
counsel and the former chair of its board inappropriately
interfered in two ethics investigations from 2017, undermining
the independence of the ethics office and causing the former
ethics officer to change her conclusion in one of the cases. Despite
these shortcomings, MWD only recently revised the ethics office
provisions in its administrative code, which are still not consistent
with several best practices.

April 2022
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MWD’s Ethics Office Does Not Comply With State Law or Align With
Best Practices

Despite knowing for nearly two decades about weaknesses that
threaten the effectiveness of its ethics office, MWD has failed to
ensure that the office functions independently as required by state
law. As we discuss in the Introduction, in 1999 California enacted
a law requiring MWD to establish and operate an ethics office

and to adopt ethics rules for its employees, including its executive
management and board members. The law directs MWD’s ethics
office to investigate complaints concerning violations of its rules,
such as those related to lobbying and conflicts of interest. Finally,
the law requires MWD’s ethics office to operate as an independent
entity that is not subject to political influence—that is, it must be
free of pressure or interference from the high-ranking officials

the office is tasked with investigating. Our 2004 audit concluded
that MWD had struggled to establish an effective ethics office in
compliance with state law, and we made several recommendations
to strengthen the office’s practices. At the time, MWD agreed with
these recommendations and committed to implementing them.
However, MWD’s ethics office still suffers from insufficient policies
and procedures, as well as threats to its independence.

As part of assessing the current state of the ethics office, we
evaluated MWD’s implementation of our 2004 recommendations
and whether the ethics office follows best practices referenced in
state law. State law requires the ethics rules that MWD adopts to be
consistent with the intent and spirit of the laws and regulations of
other specific public agencies, including the Los Angeles City Ethics
Commission (L.A. Ethics Commission) and the Los Angeles County
Metropolitan Transportation Authority (MTA). We reviewed these
two local agencies’ laws and processes and identified requirements
intended to ensure the independence and quality of their ethics
investigations. We also interviewed staff at these agencies to identify
other relevant best practices they follow. We then compared the best
practices to the processes used by MWD’s ethics office and found
that MWD’s ethics office still suffers from key weaknesses.

Several deficiencies we identified threaten the ethics office’s

ability to perform its work independently and free from political
influence. Our 2004 audit concluded that MWD was still trying to
establish an effective ethics office and that its ethics officer had not
independently investigated ethics complaints. Our current review
MTA and the L.A. Ethics Commission found that although both MTA and the L.A. Ethics Commission
use specific best practices to insulate use specific best practices to insulate their offices’ ethics work from
their offices’ ethics work from outside influence or interference, MWD has not implemented
outside influence or interference, equivalent practices. For example, as Figure 8 shows, ethics leaders
but MWD has not implemented at MTA and the L.A. Ethics Commission are responsible for
equivalent practices. interpreting the ethics rules that they adopt and enforce. In contrast,
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Figure 8
MWD Has Failed to Implement Several Best Practices That Other Agencies Use to Ensure That Their Ethics Offices
Are Independent

BEST PRACTICES SCORECARD

MTA Ethics Officer L.A. Ethics MWD
or Inspector General ~ Commission Ethics Office

Ethics leaders

responsible for
interpreting ethics rules « J x

Unimpeded access
to relevant
documentation

Access to outside
orindependent
legal counsel

Formal investigation
standards or processes

Formal due process
considerations

L R L X
<

MWD only implemented these
practices in November 2021,
and MWD's investigation
standards are still insufficient.

Source: Analysis of MWD, MTA, and L.A. Ethics Commission policies, as well as relevant local and state laws. Interviews with MWD, MTA, and L.A. Ethics
Commission staff.

* The administrative code requires the ethics officer to retain an outside counsel or investigator to conduct investigations into alleged ethics violations
by board members and other executive officers. However, the ethics office lacks the authority to contract with external counsel or otherwise obtain
independent legal advice regarding its own investigations.
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Unlike other comparable entities,
MWD’s ethics officer lacks the
ability to obtain independent
legal advice regarding the
office’s investigations.

while MWD’s administrative code requires the ethics officer to
propose ethics rules in areas such as lobbying and conflicts of
interest, it does not specifically identify who has the authority to
interpret those rules. When we asked MWD’s current ethics officer
about this concern, he stated his opinion that the administrative
code is procedural and not explicit about whether he has sole
authority to interpret the rules. He also stated that he anticipated
the lack of clear authority will be problematic in the future when
deciding on controversial cases. In fact, unlike requirements of
other equivalent officer-level positions, MWD’s administrative code
directs the ethics officer to work in a collaborative manner with

the board and other officers. This ambiguity regarding the ethics
officer’s authority threatens the office’s ability to reach independent
determinations on potential rule violations, particularly in instances
involving high-ranking employees or board members.

MWD’s ethics office also lacks the authority to take specific actions
to ensure that its work remains free from inappropriate influence.
As Figure 8 shows, unlike the other agencies we reviewed, MWD’s
ethics office does not have unimpeded access to documentation

it needs to conduct its investigations. Instead, the administrative
code permits the general counsel to disagree with the ethics
officer over access to documents, such as access to documents
that may be privileged. If the disagreement cannot be resolved, the
administrative code allows MWD’s board, in some instances, to
rule on the ethics office’s access. Ethics office staff told us, and our
own review indicated, that the general counsel’s office has at times
withheld documentation related to investigations. Such limitations
undermine the independence of the ethics office’s work, since best
practices require that it have unimpeded access to information.

MTA and the L.A. Ethics Commission also have the authority to
employ or contract with their own legal counsel, while MW D’s
ethics officer lacks the ability to obtain independent legal advice
regarding the office’s investigations. Recent revisions to MWD’s
administrative code require the ethics officer to retain an outside
counsel or investigator to conduct investigations into alleged

ethics violations by board members and other executive officers.
However, the ethics officer lacks the authority to contract with
external counsel or otherwise obtain legal advice regarding its

own investigations. Instead, the ethics office must rely on MWD’s
general counsel for legal advice, even when the general counsel may
have conflicting professional interests or obligations. This situation
might arise when an employee under investigation for violating
ethics rules has filed or threatened to file legal action against MWD.
In such a scenario, the general counsel’s office would be the only
source of legal advice to the ethics office while simultaneously
being responsible for limiting MWD’s legal and financial liability—
priorities that may directly conflict with one another. In fact, the
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general counsel’s involvement in ethics office investigations more
broadly raises additional concerns regarding the ethics office’s
independence. Until MWD’s board approved revisions to the
ethics office’s investigation procedures in November 2021, those
procedures allowed the general counsel to rule on the ethics office’s
jurisdiction in some cases and required the general counsel to
review all ethics office investigations before they were finalized.
Our review of ethics office investigations, discussed below, found
that the lack of structural independence has the potential to
undermine the ethics office’s work.

We found other weaknesses in the ethics office’s investigation We found weaknesses in the ethics
process that, in addition to affecting its independence, reduce its office’s investigation process
broader ability to operate effectively. For example, our 2004 audit that, in addition to affecting its
recommended that MWD develop formal written policies and independence, reduce its broader
procedures regarding how investigations are to be conducted. ability to operate effectively.

Although the ethics office revised its investigation procedures and
formalized them by having them approved by the board and placed
in the administrative code in November 2021, these procedures
still lack necessary detail. For example, although the new
procedures updated the ethics office’s investigation time frames
and implemented a requirement in state law to adopt a schedule

of penalties for violating ethics rules, they still do not clarify what
types of outside involvement in cases—such as from members of
the board or the general counsel—are inappropriate.

The one area where MWD’s new procedures represent an
improvement to its processes is in formalizing due process
considerations, such as affording subjects the chance to review
the final investigation report. Overall, however, MWD’s slow and
incomplete progress in these areas is troubling and, as we describe
below, has directly affected the office’s ability to independently
investigate potential ethics violations in the recent past.

MWD Management Inappropriately Interfered in the Ethics Office’s Work
on Two Important Cases

Our review of the ethics office identified instances of interference
by high-ranking MWD officials in two cases that occurred in 2017,
and the opportunity for additional interference still exists.
Specifically, in reviewing the ethics office’s case log, we noted
evidence of threats to the ethics office’s independence regarding

a case in 2017. In evaluating this case, we learned of another case
in 2017 with similar threats to independence. Because much of
the documentation detailing the circumstances of these cases is
protected by attorney-client privilege—and because MWD has
declined to waive the privileged status of these documents despite
our request that it do so—we cannot discuss some aspects of the
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interference in detail. Nonetheless, our review found that contrary
to principles in state law that require the ethics office to operate
independently and free from political influence, weaknesses in the
structure of MWD’s ethics office allowed the general counsel and
the former chair of MWD’s board (former chair) to inappropriately
interfere with and influence the ethics office’s work.

In one case, MWD’s former ethics officer received a complaint from
the former chair asking for a determination of whether one or more
board members had inappropriately released an attorney-client
privileged email to a newspaper’s attorney. Although the general
counsel was directly involved in this situation as the party who
wrote the leaked email, the former chair requested the ethics officer
to interview the general counsel for the background circumstances
regarding the complaint. As a result of the interview, the ethics
officer became aware of an additional potential ethics violation

that one of the board members may have committed. The ethics
officer reviewed both allegations and determined that there was
not enough evidence to pursue a full investigation. In response, the
former chair and general counsel involved themselves heavily in
ways we cannot discuss in this report, creating the appearance that
they sought to change the ethics officer’s conclusion.

The second case we reviewed involved one of the same board
members who was associated with the case described above. This
second case investigated whether an MWD manager misled board
members, including one discussed in the previous case, about the
status of a project during two public board committee meetings.
The former ethics officer’s initial report concluded that the manager
had made misleading statements to the board in violation of
MWD’s ethics rules. Thereafter, the manager’s attorney sent a letter
to MWD’s former chair criticizing the investigation—including

the length of time it took the ethics office to conduct it—and
requesting that the former chair prevent the ethics officer from
posting or publicizing her report until the attorney’s concerns could
be resolved. Although the investigation took longer than allotted
for investigations in the ethics office’s guidelines at the time, our
review of the office’s report and supporting documentation led us
to conclude that the ethics officer had a reasonable basis for the
conclusions she reached. Nonetheless, confidential documentation
revealed that after receiving the letter from the accused manager’s
attorney, MWD’s former chair and general counsel took actions
that constitute inappropriate interference into the ethics office’s
work, resulting in the ethics officer ultimately withdrawing her
finding that the manager had violated MWD’s ethics rules.

This second case also highlights the importance of ensuring that the
ethics officer has sole authority to interpret ethics rules. According
to the ethics officer, the decision to withdraw the finding resulted
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from a disagreement with the general counsel over how to interpret
the ethics rule that the manager allegedly violated. Given both

that the purpose of the ethics office is to independently investigate
violations of its rules and that the ethics officer wrote the rule in
question, we find it troubling that members of MWD’s management
were able to involve themselves and influence the final disposition
of the case by disputing the interpretation of the rule.

Furthermore, because of the general counsel’s obligation to protect
MWD from liability, certain actions she took regarding this second
case constitute inappropriate interference. MWD’s procedures at
the time of this case required the ethics officer to file a preliminary
report of findings with the general counsel for review. During

this case, the general counsel provided feedback through a series
of memos. Although the confidentiality of the memos prevents

us from going into detail about our specific concerns, our review
of the memos indicates that the general counsel’s feedback—

along with other actions the general counsel took during the
investigation—created, at a minimum, the appearance that the
feedback was intended to influence the outcome of the case, as
opposed to offering objective and constructive legal advice. We
understand the value of a legal review regarding the sensitive
matters the ethics office investigates. What raises concerns,
however, is the general counsel’s role in influencing the outcome
given her professional interest in protecting MWD from potential
legal action. Complicating matters further, the former ethics officer
was forced to rely solely on the general counsel’s feedback because,
as explained earlier, MWD does not allow the ethics office to hire or
contract with independent counsel for legal advice regarding ethics
office investigations.

These two cases highlight the importance of establishing and
following formalized practices for insulating the ethics office
from interference during investigations. Although we did not see
evidence suggesting that this sort of interference is widespread,
any amount of actual or perceived interference in cases involving
high-ranking members of MWD’s management undermines

the ethics office’s ability to independently investigate violations
of ethics rules.

MWD Appears Unwilling to Strengthen Its Ethics Office

Despite the importance of the legal requirement that MWD have
an independent ethics office, MWD’s leadership has demonstrated
a persistent unwillingness to ensure that the ethics office has the
necessary resources and authority to operate independently. Shortly
after the 2017 cases we discuss above, MWD’s former chair initiated
a review of the ethics office’s policies and processes by an external
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legal firm. The circumstances of this review raise further questions
about the ethics office’s independence and authority. In July 2017,
the former chair requested that the general manager contract with
a law firm to conduct the review, opting not to bring the issue to
the full board for discussion or a vote. When we asked the former
chair about this decision, he confirmed that he made the decision
to hire outside legal counsel to perform the review. He also referred
us to a public board meeting in June 2017 during which, citing
concerns with recent ethics office investigations, he announced

his creation of an ad hoc subcommittee to review the ethics office
and mentioned that he anticipated the subcommittee would use
outside legal counsel during the process. In contrast, a member of
that subcommittee told us the subcommittee was responsible for
the decision to contract with the firm. The former chair could not
provide, and we could not identify, reliable evidence documenting
the subcommittee’s role or the actions it took related to the
initiation of the external review. Therefore, the decision by MWD’s
management to initiate the review was not sufficiently transparent
or accountable.

Other aspects of the external review also raise questions

about MWD’s commitment to an independent ethics office.

Three members of the ethics office who still work in the office told
us that they were not consulted about the nature and timing of the
review and stated that they only learned of the review after the
former chair’s public announcement at a board meeting that he
had decided to commission the review. Further, while the external
review was still ongoing, MWD’s ethics officer announced her
resignation at a board meeting in September 2017. Her resignation
letter stated that she was no longer able to reconcile her contractual
obligations to fulfill legally mandated requirements of the ethics
officer position with the board’s apparent expectations.

Actions by MWD’s board of directors leading up to the ethics
officer’s resignation, as well as since that time, indicate that some
members of the board may not have respected or fully understood
the role the ethics officer is required by state law to fulfill. Board
documentation indicates that at the same meeting where the ethics
officer announced her resignation, the board planned to discuss
performance evaluations of department heads, including the ethics
officer. Although the confidentiality of anonymous comments
submitted by board members as part of this planned discussion
prevents us from describing those comments in detail, they reveal
some misunderstandings of the ethics officer’s responsibilities
under state law.

Other developments since 2017 demonstrate continued threats
to the ethics office’s independence. Following the ethics officer’s
resignation, MWD continued revising the ethics office’s processes
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with insufficient involvement by ethics office staff. Near the
completion of the first external review of the ethics office,

MWD contracted with a different law firm in January 2018 to

assist in proposing revisions to the ethics provisions of MWD’s
administrative code. However, despite the requirement in state law
that the ethics office be responsible for adopting ethics rules for
approval by the board, ethics office staff did not independently draft
these latest revisions. Instead, board documentation shows that

the law firm assisting with the revisions was directly responsible

for ethics rule revisions adopted by the board and that the firm
collaborated not only with ethics office staff but also with MWD’s
general counsel. In fact, when asked about this process, ethics office
staff stated that based on how the review unfolded, they felt that
staff from the law firm and the general counsel’s office would not
support some specific revisions to strengthen the independence of
the ethics office, such as administrative code provisions allowing the
ethics office to have unfettered access to documentation, addressing
potential conflicts from the legal department, and establishing

the office’s ability to have legal counsel apart from the general
counsel’s office. MWD’s board adopted significant ethics-related
revisions to its administrative code in November 2021. Although
these revisions include certain improvements—including the due
process considerations we discuss above—they fail to incorporate
several best practices. In fact, circumstances ongoing at the time of
our review, which we cannot discuss because they are confidential,
demonstrate that the ethics office’s role is as uncertain as ever.

Based on our review, we believe achieving a more effective ethics Based on our review, we believe
office will require intervention by the Legislature. MWD has achieving a more effective ethics
failed to comply with state law requirements for an independent office will require intervention by
ethics office since at least 2004, and it has not implemented the Legislature.

key recommendations from our previous report, despite

stating that it would do so. MWD also has not adopted best
practices to strengthen the ethics office. Moreover, actions by
MWD'’s leadership indicate that it does not respect or, at best,
misunderstands the role and legal requirements of its ethics office
and is unwilling to make real change. As a result, meaningful
improvement will require the Legislature to amend state law to
further specify requirements as well as take action to hold MWD
accountable for implementing those requirements.

Employees Living in Aging MWD Housing Face Maintenance Delays
and Uncertainty About Long-Term Solutions

Although MWD has known for years about significant concerns
affecting employee housing—which is occupied by employees
who perform critical work—it has not prioritized addressing
those problems. Many houses are in poor condition and suffer
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from habitability issues that could affect employee safety, including
insufficient air conditioning, high levels of lead and asbestos, and
excessively hot water. Yet MWD has struggled to respond in a
timely way to serious maintenance concerns and to find a timely and
comprehensive longer-term solution to its housing issues.

MWD Must Improve Its Processes for Responding to Maintenance Requests

Many of MWD’s employee housing units suffer from issues that
threaten both the safety and quality of life of the employees who
reside in this housing. As we discuss in the Introduction, some
MWD employees’ job responsibilities require that they live on-site
while on duty. MWD currently has about 100 employee houses at
these remote worksites, most of which were originally constructed
in the 1940s or 1950s. MWD completed two assessments of its
employee housing in recent years—one in 2016 and the other in 2019.
Both assessments identified issues, some serious, with every house
inspected. For example, during the 2016 assessment, an inspector
discovered what would turn out to be a sewage leak in the crawl
space of a house. Additionally, the assessments noted that some

of the houses required complete replacements of roofs, electrical
systems, or plumbing systems. Both assessments recommended that
MWD significantly renovate its employee housing and demolish
specific unsalvageable housing units. Although some houses were
in better condition than others, every house reviewed required at
least some level of renovation. Lastly, we directly observed several
employee housing units during our audit, and although we entered
only unoccupied houses out of respect for residents’ privacy, we
noted that these houses—and the pumping plants’ residential areas
more generally—appeared to be aging and in need of attention.

Furthermore, MWD has detected lead or asbestos (or both) in every
house it has inspected for these hazards—about 36 percent of all
houses at the time of our review—and some employees are currently
residing in houses where MWD has detected these hazards. These
employees are informed of the specific areas containing these hazards
and must sign a document stating that they acknowledge these
hazards before they occupy the house. Although the levels of lead
and asbestos hazards that MWD has measured vary from house to
house, it is troubling that MWD has not comprehensively examined
every housing unit for lead and asbestos hazards. At the time the
housing was built, it was common for housing materials to contain
lead and asbestos; it is therefore likely that many of the housing

units that MWD has not inspected also contain lead and asbestos
hazards. As we explain in the next section, MWD’s long-term plan
for employee housing will likely solve this issue through the complete
replacement of its older employee housing, but that replacement
project is years away from completion.
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We spoke with 12 MWD employees who currently live in employee
housing, and although the nature and seriousness of their

concerns varied, 10 expressed frustration with MWD’s handling of
employee housing, including how long it takes MWD to respond

to and resolve their problems. For example, one employee was
generally satisfied with his employee housing but had begun to
perform maintenance himself because of MWD’s poor response
time. However, other employees’ concerns are more serious and
pose safety risks to them and their families. For example, several
employees described inadequate responses from MWD when
requesting assistance for broken air conditioner units, an item
critical to safety and quality of life at the pumping plants, where
temperatures can exceed 110 degrees Fahrenheit in the summer.
One employee publicly testified to MWD’s board in September 2021
that excessively hot water was coming from his house’s water tap and
would reach a temperature of up to 115 degrees during the summer,
which he believed posed a burn risk to his family. Although this
employee had informed MWD management responsible for housing
of this issue in the summer of 2020, MWD did not provide the
employee with a solution—a water chiller—until after the employee
testified to the board a year later.

Given its awareness of the issues with its houses, we expected
MWD to have prioritized responding to maintenance requests.
However, our analysis determined that it has not done so. For
example, following the first assessment in 2016, MWD failed to
respond promptly to items that may have required immediate
attention, such as the house with a broken sewer pipe mentioned
above. Instead, staff in the WSO group—which was responsible
for housing at the time—initially skimmed the assessments and
failed to notice that some houses had serious issues that required
immediate action. In fact, MWD was not aware of some of these
issues until the bargaining unit representing many of the employee
residents obtained the assessments, which MWD did not provide
until three months after the bargaining unit requested them.

The bargaining unit’s review identified six occupied houses with
immediate maintenance concerns and alerted MWD. Within a day,
MWD had begun repairs, but it is troubling that it took several
months and intervention by the bargaining unit before MWD
began taking action to address these safety issues.

MWD also has not demonstrated that it has improved its response
to housing issues since the 2016 assessments. Although management
in MWD’s Real Property section—which took over responsibility for
employee housing from the WSO group in 2018—provided process
documents intended to guide its staff in prioritizing and responding
to maintenance requests, the documents lack necessary detail. For
example, although one process document indicates that the Real
Property section will respond to maintenance requests that threaten
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the health or safety of a resident within 24 hours, it does not list
what scenarios fall into this category or how staff should make this
determination. It is therefore unclear whether a given issue—such as
the one involving excessively hot water noted above—will trigger a
timely response from the Real Property section.

Further, although MWD maintains data on maintenance requests,
we concluded that we cannot rely on these data to determine how
long it takes MWD to resolve the requests. Therefore, we were
unable to evaluate how quickly MWD did so. Nonetheless, as
discussed above, emails and maintenance requests that residents
provided to us suggest that it can take MWD months or even years
to resolve key issues. When we asked MWD’s Real Property section
manager about its efforts to respond to maintenance requests,

she indicated that MWD’s practice is to evaluate whether other
residents are having the same issue as the one described in the
request because, if they are, it can be more efficient to fix the issue
at all houses, which can take additional time. However, because this
balancing exercise can add significant delays, and because some
requests involve potential threats to employees’ safety, MWD must
improve upon the timeliness, transparency, and accountability of its
current process.

To properly respond to maintenance requests submitted by
employees—especially requests about issues that may pose a risk

to safety or livability—MWD needs to establish clear criteria

by which it can prioritize its response as well as reliable data with
which it can hold itself accountable. These efforts will provide

a short-term solution to MWD’s more immediate issues with
employee housing while it works on its long-term housing plan,

an effort we discuss in the next section. Regardless of the remote
nature of MWD’s pumping plants and the challenges their locations
might pose to response times, MWD has a legal and ethical
obligation as these employees’ landlord to ensure that the housing
it provides is habitable. The critical nature of the work these
employees perform—helping provide a large portion of the drinking
water used by 19 million Californians each day—underscores the
importance of this responsibility.

MWD Has Struggled to Reach a Long-Term Solution to Its Housing Issues

MWD has been slow to address the long-term challenges affecting
its housing. Figure 9 depicts the actions it has taken since 2015
and shows that MWD has not made significant progress toward

a comprehensive solution. As we discuss above, the 2016 housing
assessments recommended significant renovations for all of the
MWD housing units that were assessed. Instead of carrying out
these extensive renovations, in May 2017 MWD began a trial
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project in which it renovated 11 houses and constructed another

10 prefabricated homes over the next two years, as Figure 9 shows.
When we asked MWD about the length of time it took to complete
the project, the manager responsible for overseeing the work
stated that the remote location resulted in logistical difficulties,
such as finding vendors to bid on the projects. The manager also
explained that the pilot project was intended to determine the most
cost-effective solution to address issues noted by the assessments,
and which solution, such as renovating existing homes or replacing
them with prefabricated homes, worked better for those living in
the employee housing.

However, MWD did not pursue a solution after the pilot project
ended. Instead, after Real Property took over from the WSO
group in September 2018, MWD commissioned a second round
of housing assessments that were conducted in 2019. The stated
purpose of these assessments was essentially the same as for the
2016 assessment—to determine whether to replace or renovate
the remaining houses. When we asked Real Property section
managers why the second assessment was necessary, they claimed
that the first assessment was intended to identify immediate
maintenance items that needed fixing. However, this description
is inconsistent with what the people actually responsible for the
2016 assessment told us. Further, as we discuss above, MWD

did not use the 2016 assessment to find and address specific
maintenance issues. Therefore, it remains unclear why the

second assessment was necessary, and we question whether

the time it took to complete it was well spent. Based on the

2019 assessments, the Real Property section recommended to
MWD’s board in June 2020 that its housing units be completely
replaced, except for those houses renovated or constructed as
part of the pilot project described above. Real Property has since
proceeded with preliminary steps for completely replacing the
employee housing, and MWD’s board has authorized the funding
required for these efforts. The project has a current estimated cost
of $146 million and will be completed in 2027—more than 10 years
after MWD became aware of widespread issues with its housing.

MWD’s current approach to replacing the remaining houses, and its
failure to act sooner, means that many employees will continue to
live in housing units that may pose a risk to their health and quality
of life. Given the age and poor condition of most housing units,
completely replacing them will likely solve many issues, such as the
presence of lead and asbestos. However, because MWD has known

about these issues since at least 2016, we believe it should have MWD should have prioritized
prioritized the safety and comfort of its employees by committing to the safety and comfort of its
a comprehensive solution much sooner. Further, given the current employees by committing to a
state of many houses and MWD’s slow progress, MWD must not comprehensive solution to its
ask its employees to face further delays for a long-term solution. housing much sooner.
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Figure 9
Despite Commissioning Two Housing Assessments, MWD Has Not Resolved Housing Concerns in a Timely Fashion
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Therefore, even as MWD improves its efforts to address housing
concerns raised by employees, it must also develop a contingency
plan that it can implement if its program to replace most of its homes
faces further delays. Such a plan could include an option to acquire
additional prefabricated housing units or to renovate additional units.

Although Its Safety Program Generally Adheres to State Law, MWD
Could Strengthen Its Safety Policies

MWD’s safety policies generally conform to state law, and our
review indicates that it responds adequately to safety incidents when
they occur. We reviewed a selection of MWD’s safety policies—
including its injury-reporting procedure as well as its policies for
personal protective equipment (PPE) and working on roads and
streets—and found that these policies generally meet requirements
in state law—specifically, those required by California Division

of Occupational Safety and Health (Cal/OSHA) regulations. For
example, MWD’s injury-reporting procedure generally establishes
protocols required by Cal/OSHA for reporting safety concerns,
including a process for employees and their representatives to access
injury and illness records. Similarly, MWD’s PPE policy meets
Cal/OSHA requirements, and the employees we spoke with stated
that they had been able to obtain adequate PPE when they needed
it. Further, MWD’s Injury and Illness Prevention Program (IIPP)
meets the minimum requirements established by the Cal/OSHA
regulations that we reviewed. For instance, MWD’s IIPP includes
methods for correcting unsafe or unhealthy conditions, which we
confirmed in part through our conversations with a selection of
safety representatives, all of whom stated that they felt empowered
to halt unsafe work conditions if needed. Lastly, we reviewed a
selection of MWD'’s safety training programs, including those for
hazardous waste operations and emergency response (HAZWOPER)
and respiratory training, and found that MWD’s training programs
generally complied with regulatory requirements.

Further, our review indicates that MWD generally follows Cal/OSHA
regulations and its own policies when responding to safety
incidents. We reviewed a database containing all of MWD’s
internally reported safety incidents from January 2017 to

October 2021 and did not note any patterns that raised concerns,
such as repeated instances of a particular type of injury or a
disproportionate number of injuries for a single work area. We
selected 20 safety incidents to review further and found that
MWD’s response to these incidents generally followed Cal/OSHA
regulations as well as MWD’s internal processes. Generally speaking,
for each incident we reviewed, a safety representative interviewed
the staff involved and implemented corrective action based on the
nature of the incident.
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Although MWD'’s safety program
generally aligns with state laws,
we identified opportunities for
policy improvements.

Although MWD’s safety program generally aligns with state

laws, we did identify opportunities for policy improvements.

One such area involves ensuring adequate collaboration between
management and safety staff. As explained in the Introduction, the
Operational Safety and Regulatory Services (SRS) section, which is
part of the larger WSO group, creates and enforces MWD’s safety
policies. In doing so, representatives of the SRS section (safety
representatives) work on-site at various MWD facilities to advise
management and staff on everyday safety practices as well as
protocols for planned projects.

However, MWD’s safety policies do not require a minimum level
of collaboration between management and safety representatives,
creating the risk that management may not be adequately aware
of safety concerns. Managers are responsible for reinforcing safe
work practices, instructing employees on safety procedures,

and providing safety leadership. However, despite the overlap
between the managers’ responsibilities and the SRS staft’s role as
a safety resource, the only collaboration requirement in MWD
policy is that the two parties consult during the planning stages
of upcoming projects. There is neither a requirement for routine
collaboration nor guidance on how frequently SRS staff should be
present at field sites where potentially dangerous work is taking
place. As a result, managers may be unaware of prevalent safety
concerns. We spoke to several safety representatives who work at
a variety of MWD sites. Although the representatives consistently
expressed the importance of meeting regularly with management,
their descriptions of how often they actually did so varied by
worksite. We believe that requiring more consistent collaboration
and communication would be a valuable tool for ensuring
workplace safety.

Similarly, although MWD’s policies state that managers are
responsible for providing a work environment that encourages
open communication of health and safety issues without fear of
reprisal, the policies do not define retaliation or create a process
for responding to allegations of retaliation. MWD does have a
confidential hotline for reporting safety issues, which may help
employees who are not comfortable reporting these safety issues
to their managers. However, as with the EEO policy we discuss

in Chapter 1, MWD’s safety policies do not define retaliation, and
MWD does not have safety training specifically on retaliation.
Moreover, MWD’s safety policies do not explain where employees
should report retaliation concerns. Further, our audit team spoke
with some employees who shared their belief that MWD retaliates
against employees for reporting safety concerns. Although our
review did not find concrete examples or evidence of retaliation
against MWD employees who report safety concerns, it is

unclear whether that fact signals a genuine absence of retaliation.
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MWD’s safety policies could therefore be strengthened by clearly
articulating who is responsible for responding to retaliation
concerns and listing clear steps managers and staff can take if they
suspect retaliation.

Please refer to the section beginning on page 5 to find the
recommendations that we have made as a result of these
audit findings.
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Other Areas We Reviewed

To address all of the audit objectives approved by the Joint
Legislative Audit Committee (Audit Committee), we also reviewed
the subject areas described below.

Although MWD Is Not Required to Comply With Hazardous Waste
Regulations, Its Policies and Trainings Generally Do So

State law and Cal/OSHA regulations establish requirements for
HAZWOPER. However, these regulations apply only to operations
that MWD does not conduct. MWD’s health and safety team
manager confirmed that because MWD does not operate hazardous
waste treatment, storage, or disposal facilities, and because MWD
does not conduct emergency response operations for releases of
hazardous waste, its operations do not fall under the HAZWOPER
regulations’ scope. However, MWD’s safety policies and
HAZWOPER trainings generally meet the Cal/OSHA HAZWOPER
requirements. For example, MWD’s policies specify that external
hazardous waste management responders, such as fire departments,
will handle the emergency response to hazardous waste spills.
However, MWD provides training to some employees that is
consistent with Cal/OSHA's HAZWOPER training requirements.
MWD provides this training to allow its staff to assist emergency
responders in case of a substantial spill. Similarly, MWD’s chemical
response program and other hazardous waste policies comply

with the requirements outlined by the HAZWOPER regulations,
including the establishment of procedures for decontaminating
locations or equipment exposed to hazardous waste.

MWD'’s EEO Training Generally Complies With Legal Requirements

State law requires MWD, like all employers with five or more
employees, to provide training on sexual harassment and abusive
conduct (bullying) to its employees. Supervisors must take at least
two hours of the training, and nonsupervisory employees at least
one hour, every two years. In 2017, the Legislature updated the
requirements for the training’s subject matter to include harassment
based on gender expression, sexual orientation, and gender identity.
DFEH regulations provide details on the content required for that
training, which includes practical examples of harassment, how to
report complaints, and the complaint investigation process.

Although MWD’s training covers most of the topics required by
regulation, it does not cover everything. MW D’s training—provided
by a consultant—does not guide supervisors in how to respond if
they are personally accused of harassment. State regulation also
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requires MWD to keep records of its employees’ completion of the
trainings. These records indicate that, as of January 2022, 83 percent
of its employees had completed their required training on time—
meaning that the training for over 300 employees was out of date.
MWD’s EEO manager explained that when employees do not
complete the training within 30 days after the training is assigned to
them, she follows up with them to make sure that they complete it.

In December 2020, MWD also began including a training module
on unconscious bias. MWD provides this training to all employees,
and it covers topics including bias, stereotyping, and inclusion.
However, this training is not directed at managers and does not
address the hiring or interview processes we discuss in Chapter 2.

We conducted this performance audit in accordance with generally accepted government auditing
standards and under the authority vested in the California State Auditor by Government Code
section 8543 et seq. Those standards require that we plan and perform the audit to obtain sufficient,
appropriate evidence to provide a reasonable basis for our findings and conclusions based on the audit
objectives. We believe that the evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives.

Respectfully submitted,
e 2o
MICHAEL S. TILDEN, CPA

Acting California State Auditor

Date:  April 21, 2022
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Appendix A

MWD Has Failed to Fully Implement Several Recommendations From
Our 2004 Audit

In 2004, our office audited MWD and reviewed, among other
areas, the district’s ethics office and personnel policies. That
audit report made a number of recommendations for addressing
several deficiencies noted in both areas, and the chair of MWD’s
board at the time committed to implementing all but two of

the recommendations. When the Audit Committee approved
this current audit in 2021, it directed our office to evaluate the
status of those recommendations from the 2004 audit related

to MWD’s ethics office and personnel policies. Table A presents
the results of our evaluation of MWD’s efforts to implement
these recommendations.
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TableA

Implementation Status of 2003-136 Audit Recommendations

RECOMMENDATION IMPLEMENTATION
NUMBER 2003-136 AUDIT RECOMMENDATION STATUS

1

ETHICS OFFICE

1d

PERSONNEL POLICIES

MWD should complete the implementation of its new ethics office and ensure that it
complies with requirements in state law.

MWD should continue its recent efforts to inform district employees about the ethics
office and its functions.

MWD should develop formal written policies and procedures regarding how
investigations are to be conducted, and under what circumstances an external
investigator will be hired.

MWD should review the ethics policies in the administrative code and in the operating
policy and ensure that it presents ethics policies consistently.

Once it hires a permanent ethics officer, MWD should ensure that he or she
reports directly to the entire board, both verbally and in writing, in addition to the
ethics subcommittee to ensure the fullest visibility of ethics issues.

MWD should establish a reliable process for ensuring that all employees in designated
positions submit statements of economic interest.

MWD should issue an annual report to the public and interested legislators, such as
those representing the areas served by the district, on its ethics office’s compliance with
state law.

To ensure consistent hiring practices, MWD should develop comprehensive and current
policies and procedures for hiring, including:

- Consolidate policies and procedures into a single human resources policies and
procedures manual.

- Ensure that policies and procedures fully address the potential for favoritism or the
appearance of favoritism.

- Work to resolve all disagreements with bargaining units over the existence of
management bulletins.

- Update job descriptions to ensure that they are accurate and current.

MWD should work with recruiters to ensure that it has established a reasonable time
frame for completing recruitments, including those involving external applicant pools.

MWD should ensure that it follows its hiring policies and maintains written
documentation that it did so.

MWD should develop comprehensive policies and procedures for promotions, including
steps to ensure that it documents reasonable justification for all promotional decisions.

MWD should amend its grievance policy to require the establishment of time frames for
resolving substantiated grievances.

MWD should review and update all its policies and procedures periodically and develop a
policy for communicating revisions to staff.

MWD should provide a listing of separation agreements to the entire board, including
the cost of all agreements. In addition, the board should establish a consistent policy for
its approval of these agreements and should require the district to disclose all separation
agreements to the full board.

Source: Analysis of MWD’s ethics and personnel policies and procedures, including those in its administrative code.
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Not implemented

Implemented

Partially Implemented

Not implemented

Implemented

Implemented

Partially Implemented

Not implemented

Not implemented

Implemented

Partially implemented

Not implemented

Not implemented

Partially Implemented

Not implemented

Not implemented

Not implemented
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Appendix B

Employee Settlement Agreements With NDAs Result From a Variety of
EEO Issues

The Audit Committee directed the California State Auditor’s Office
(State Auditor) to identify the total number of NDAs that MWD
has entered into since 2004 and the types of employee issues

such agreements involved. Table B provides, for the 29 NDAs

we identified that were related to EEO issues, the EEO-related
circumstances leading to each settlement.
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Table B
NDAs by Type of EEO Issue

‘ DISCRIMINATION BASED ON ‘
NATIONAL
SETTLEMENT | prraijaTION | DISABILITY | SEX/GENDER | ORIGIN/ | RACE/COLOR RELIGION ERAE
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The Audit Committee directed the State Auditor to conduct an
audit of MWD’s personnel processes. Table C lists the objectives
that the Audit Committee approved and the methods we used to

address them.

Table C

Audit Objectives and the Methods Used to Address Them

AUDIT OBJECTIVE METHOD

1 Review and evaluate the laws, rules, and Reviewed relevant state and federal laws and regulations related to MWD's personnel
regulations significant to the audit. processes, such as its EEO and hiring processes. Reviewed state laws and regulations
relevant to workplace safety, landlord obligations, and MWD’s ethics office.

2 Evaluate MWD'’s efforts to implement various
State Auditor recommendations related to its
ethics office and personnel policies. Determine
whether MWD fulfilled the commitments it
made in response to those recommendations.

3 Totheextent possible, analyze MWD's current
personnel policies and practices related
to recruiting, job posting, examinations,
promotions, transfers, and conducting
employee evaluations. Specifically, evaluate
whether MWD has put measures in place to
ensure equal employment opportunity with
specific regard to gender and LGBTQ+ status
and identify what, if any, barriers to equal
employment opportunity exist.

4 Evaluate MWD’s process for notifying employees
and union representatives regarding changes
to operating and personnel policies and
procedures, including the following:

a. Changes to job descriptions and postings.

b. Changes to its EEO and workplace bullying
complaint process. Determine whether
MWD has assigned a contact person for
such complaints.

c¢. Changes to safety protocols and its lliness
and Injury Prevention Program.

Reviewed MWD's responses to relevant recommendations in audit report 2003-136.

+ As part of evaluating whether MWD implemented those recommendations, evaluated

the structure and processes of MWD’s ethics office, including whether it complies with
state law.

Evaluated cases handled by MWD's ethics office to determine whether the office
independently investigated those cases.

Reviewed MWD's policies, procedures, and practices related to hiring and promotions to
determine whether MWD has implemented or strengthened those policies, procedures,
and processes.

Reviewed the policies and procedures described under Objective 2 as well as relevant
provisions in MWD’s administrative code and its contracts with is bargaining units that
cover employee transfers and evaluations. Determined whether MWD has implemented
steps to prevent bias or discrimination in its hiring and promotion processes.

Reviewed reports and independently analyzed data related to the demographics of
MWD’s workforce and its applicant pool.

Assessed whether MWD has taken sufficient steps, including those required by law, in
response to demographic trends indicated by its workforce and hiring data.

Determined that MWD has no formal process for communicating policy changes
to employees.

Reviewed a selection of policy and procedure changes, including changes related
to EEO policy and procedures, hiring and promotions policies and procedures, and
MWD’s safety program, to determine whether and to whom MWD communicated
those changes.

continued on next page.. ..
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AUDIT OBJECTIVE METHOD

5

Determine whether MWD has established
adequate policies and procedures to train
employees on EEQ, sexual harassment,
workplace bullying, and safety, including
Hazardous Waste Operations and Emergency
Response (HAZWOPER) protocols.

Evaluate MWD’s policies and practices
for handling EEO complaints—including
complaints of sexual harassment—and
workplace bullying complaints, by doing
the following:

a. Determine the total number of EEO and
workplace bullying complaints filed
since 2004.

b. Review a sample of EEO and workplace
bullying complaints filed since 2004 to

determine what process MWD officials used
to handle complaints and the results of that

process, including disciplinary actions.

¢. To the extent possible, determine whether
MWD officials retaliated against any
individuals who filed EEO or workplace
bullying complaints.

Evaluated the content of MWD's EEO, sexual harassment, and bullying trainings to
assess whether the trainings comply with state law.

Reviewed a selection of MWD’s trainings related to components of its overall safety
program, such as its HAZWOPER program, to determine whether training materials are
consistent with any applicable legal requirements.

Reviewed MWD's processes for ensuring that employees take EEQ, sexual harassment,
and safety training in a timely fashion, as required by law or MWD policy.

Evaluated MWD's policies and procedures for collecting, recording, referring,
and tracking EEO and harassment complaints, including complaints involving
abusive conduct.

Reviewed logs of filed complaints maintained by MWD's EEO office.

Reviewed reports and other documentation about complaints employees filed with
MWD’s ethics office. Determined whether and when the ethics office referred the
complaints to the EEO office as required by MWD policy.

Obtained reports from DFEH and the EEOC to determine the number of EEO complaints
MWD employees filed directly with those agencies.

Reviewed EEO and legal files to identify any complaints not captured by any of the
above sources.

Reviewed MWD's policies and procedures for receiving and investigating EEO and other
harassment complaints, as well as for communicating the results of those investigations
to complainants and respondents.

Reviewed MWD's policies for EEO and harassment issues, such as its retaliation policy.

For a selection of 28 EEO complaints since 2004, reviewed documentation retained

by the EEO office, other human resources staff, and the general counsel’s office to
determine the timeliness and quality of MWD’s handling of the complaint, as well as the
resolution of the complaint.

For the cases among the 28 in which MWD substantiated EEO violations, identified any
disciplinary actions MWD took in response. To the extent possible, determined whether
the application of those disciplinary actions was appropriate and consistent.

For the 28 cases, interviewed EEO and human resources staff to get their perspective
on the handling of the cases. In some instances, interviewed complainants for
their perspective.

Reviewed and evaluated MWD's retaliation policy and relevant best practices.

Among the 28 cases reviewed under Objective 6(b), reviewed formal retaliation
complaints and MWD's handling of those complaints, including any disciplinary
action MWD took. For the 28 cases, identified any concerns about the treatment
of complainants or the conduct of other employees involved in the investigations.
Determined what MWD did to prevent or address this behavior.
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AUDIT OBJECTIVE METHOD

7

To the extent possible, assess MWD’s policies
and practices regarding nondisclosure
agreements (NDAs) in situations involving EEO
complaints, sexual harassment, workplace
bullying, and related issues by doing

the following:

a. Determine whether MWD officials have taken
adequate steps to implement Code of Civil
Procedure (section 1001) related to NDAs.

b. Identify the total number of NDAs MWD has
entered into since 2004 and what types of
employee issues such agreements involve.

c. Determine whether MWD has
considered releasing signatories of NDAs
entered into prior to 2017 from their
nondisclosure obligations.

To the extent possible, evaluate MWD's

policies and practices for reporting settlement
agreements for employee complaints to the
board, including the legal department’s policies
and practices for reporting such agreements

to the board’s Organization, Personnel, and
Technology Committee.

Evaluate MWD's safety program by doing
the following:

a. Assess MWD's protocols for the reporting
of safety incidents by employees and by
supervisors and management employees to
higher authorities within MWD. Determine
how MWD manages and ensures the
consistency of the variety of safety reporting
protocols it uses.

b. Identify the role of safety representatives at
worksites and determine whether they are
empowered to halt unsafe work or correct
unsafe conditions.

Requested from MWD all settlement agreements MWD has entered into with employees
resulting from or related to EEO or harassment-related complaints or issues.

Reviewed MWD's EEO records, personnel files, and risk management data, as well as
publicly available legal documents, to attempt to determine the total number of such
settlements.

Reviewed all settlement agreements we identified that were subject to section 1001 to
determine whether any of those agreements violated state law.

Interviewed MWD's general counsel about MWD’s plans to implement recent changes
to section 1001.

Reviewed all of the settlement agreements identified under Objective 7(a) to determine
whether they contain NDAs.

Analyzed court documents, complaint records from DFEH and the EEOC, settlement
agreements, and MWD's EEO files to determine the EEO-related circumstances leading
to each NDA.

Asked MWD's general counsel whether MWD would release signatories of NDAs.

Reviewed MWD's administrative code to identify the general counsel’s obligations to
report settlement agreements to the board.

- Interviewed general counsel staff about their practices for this reporting.

For a selection of settlement agreements identified under Objective 7(a), determined
whether the general counsel had reported the agreements to the board. As part of this
review, assessed the amount of detail any reports to the board contained.

Reviewed MWD's administrative code, operating policies, and safety program
procedures to identify the process for reporting safety incidents.

Interviewed employees in MWD's Operational Safety and Regulatory Services (SRS)
section to determine MWD's process for consistently reporting safety incidents.

Reviewed a selection of safety incidents to determine whether MWD's response aligned
with Cal/OSHA's requirements for employers as well as MWD's safety policies for
reporting and responding to incidents.

Interviewed staff in MWD's SRS section to determine the responsibilities of safety
representatives and whether they have the authority to halt unsafe work.

Reviewed MWD’s safety policies and procedures and interviewed safety managers to
determine the role of safety representatives at worksites, including their relationships
with operations managers and their ability to intervene in potentially unsafe situations.

Interviewed safety representatives at a selection of MWD worksites to assess their
perceptions of their authority and responsibility.

continued on next page. ..
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¢. Identify what safety and other personal
protective equipment MWD provides to
employees and for what purposes.

d. Assess MWD's safety protocols for employees
who work on roads and streets, including
equipment and procedures for lane closures.

e. Review a selection of safety complaints since
2010 to assess how MWD officials handled
reports of unsafe working conditions and
other safety incidents.

f. Determine whether MWD has adequate
policies and procedures to protect
employees, including safety representatives,
who make safety-related complaints
from retaliation.

Assess MWD’s HAZWOPER program and
evaluate its effectiveness in addressing
hazardous waste issues, including processes
for employees to address HAZWOPER issues on
the job.

Identify MWD's obligations as a landlord to
employees for whom it provides company
housing. In particular, assess MWD's processes
for the following:

a. Handling landlord-tenant relations, rental
agreements, and landlord-tenant disputes,
including in the case of tenants who separate
from employment.

b. Addressing habitability issues such as lead,
asbestos, water and faucet quality, provision
of adequate utilities, and related issues.

7-8 Attachment 1, Page 84 of 100

Interviewed staff in MWD’s SRS section to determine the types of PPE provided to
employees and how it dispenses this equipment to employees.

Reviewed MWD's policies and procedures related to requirements for and provision
of PPE and evaluated these policies against Cal/OSHA's requirements for employers
regarding the provision of PPE.

Interviewed staff responsible for the provision of equipment at certain worksites, as
well as employees who receive and use that equipment.

Interviewed staff in MWD's SRS section about MWD's safety protocols for employees
who work on roads and streets.

Reviewed MWD's policies and procedures related to safety requirements for employees
working on roads and streets, and evaluated these policies against Cal/OSHA's
requirements for employers regarding worksites around roads or traffic.

Determined MWD's protocols for collecting and addressing safety complaints and
related concerns.

Reviewed MWD's central database on injuries and near misses, as well as
documentation maintained at individual worksites.

Reviewed a selection of safety incidents to determine whether MWD's response aligned
with Cal/OSHA's requirements for employers as well as MWD's safety policies for
reporting and responding to incidents.

Reviewed MWD's retaliation policy as identified under Objective 6(c).

Interviewed staff in MWD’s SRS section, including those working at pumping plants
and water treatment plants, to obtain their perspective about MWD’s prevention and
handling of possible retaliation.

Reviewed requirements in state law and interviewed MWD staff to determine what
HAZWOPER requirements MWD is required to follow.

Evaluated MWD'’s HAZWOPER program, including its policies and processes, and
compared it to Cal/OSHA's HAZWOPER requirements.

Reviewed state law to determine MWD's obligations to employees for whom it
provides housing.

Interviewed staff in MWD's Real Property section to determine how MWD handles
landlord-tenant relations and disputes.

- Reviewed rental agreements that MWD has entered into with employees when

providing housing, including clauses for terminating occupancy.

Identified no issues beyond those discussed in the report.

Interviewed staff in MWD'’s Real Property section to determine how MWD responds to
habitability issues raised by employee residents.

Interviewed staff in MWD’s Real Property section to determine how it measures and
manages environmental hazards in employee housing, such as lead and asbestos.

Interviewed employee housing residents regarding their experiences with employee
housing, including any habitability issues they have experienced.

Reviewed housing assessments and environmental hazard reports to determine the
types and magnitude of habitability issues affecting MWD’s employee housing.
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¢. Addressing other concerns related to living Interviewed staff in MWD’s Real Property section to determine how MWD responds to
conditions, including replacement housing, employee repair requests.
repairs, and the provision of rental insurance.

Reviewed MWD's maintenance log, which records housing issues raised by employee
residents and addressed by Real Property staff.

Interviewed employee housing residents regarding their experiences with employee
housing, including how quickly MWD responds to repair requests or other concerns.

Reviewed MWD's housing occupancy policy and rental agreements that MWD has
entered into with employees when providing housing and determined that these
documents state that MWD is not responsible for loss of employees’ personal property.

d. Providing emergency medical services in Interviewed staff in MWD's Real Property section, who stated that they were unaware of
remote locations, including 9-1-1 service, any agreements with emergency responders guaranteeing a minimum level of services,
life flight/medical transport, fire, police, and also that each site had its own security personnel.
and security. Determine how these matters
are addressed when such services may
be unavailable.

Interviewed employees residing in MWD housing.

Identified no issues beyond those described in the report.

e. Providing services for the children Interviewed staff in MWD’s Real Property section, who stated they were unaware of any
of employees, including educational such services for the children of MWD employees.
arrangements, busing, and community
safeguards to prevent accidents, injuries, and
potential hazards.

Interviewed employees residing in MWD housing.

Identified no issues beyond those described in the report.

f. Otherwise managing its employee In addition to the work described above:

housing program. X , . . .
+ Reviewed MWD's operating policy on employee housing.

- Interviewed employee housing residents regarding their experiences with
employee housing.

- Visited and inspected a selection of employee housing units at three of MWD’s
pumping plants.

12 Review and assess any other issues that are We did not identify any other issues that are significant to the audit.
significant to the audit.

Source: Audit workpapers.

Assessment of Data Reliability

The U.S. Government Accountability Office, whose standards

we are statutorily obligated to follow, requires us to assess the
sufficiency and appropriateness of the computer-processed
information we use to support our findings, conclusions, and
recommendations. In performing this audit, we relied on electronic
data files from MWD related to its EEO complaints, hiring
demographics, and safety incidents. To evaluate the data, we
interviewed staff knowledgeable about the data and performed
testing of the data. In all instances, except the EEO data, we

found the data to be sufficiently reliable for our audit purposes.

We determined that the EEO complaint data was incomplete and
inaccurate. However, there is sufficient evidence in total to support
our findings, conclusions, and recommendations.
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Office of the General Manager

April 4, 2022

Mr. Michael Tilden®
California State Auditor

621 Capitol Mall, Suite 1200
Sacramento, California 95814

Dear Mr. Tilden:

Thank you for the opportunity to review and respond to your audit of The Metropolitan Water
District of Southern California’s handling of Equal Employment Opportunity (EEO) complaints
from 2004 to 2021, our hiring practices, the independence and authority of the Ethics office, our
safety program, and our maintenance of workforce housing at our desert facilities.

Metropolitan accepts the audit’s recommendations and will swiftly implement them to address
deficiencies identified. I welcome this audit’s recommendations as important additions to the
workplace improvements that I have already begun to institute since joining Metropolitan as its
General Manager nine months ago. Some of that progress as well as other specific comments on
the audit are outlined in the attachment to this letter.

We have zero tolerance for harassment, misconduct, or bias, and we are committed to
establishing best-in-class EEO policies and systems to safeguard our workforce.

In addition to adopting the audit’s recommendations, Metropolitan is implementing new policies
and procedures recommended by a Workplace Climate Assessment that we commissioned from
an outside law firm last year and that will strengthen our agency and better serve all our
employees.

Metropolitan recently announced the hiring of a new EEO Officer, who will start on April 18.
The EEO Officer is a direct report to me and will have the independence and reporting structure
recommended in this audit.

*  (California State Auditor’s comments begin on page 93.
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We are also finalizing the hiring of a talented leader to oversee our newly created Diversity,
Equity, and Inclusion Office, which will establish programs to support our workforce and help
our agency continue to adapt to societal changes and expectations.

Both of these new offices will be fully resourced and staffed, as is reflected in the proposed
biennial budget I have presented to Metropolitan’s Board of Directors, and I am committed to
providing sufficient resources for these offices going forward and commensurate to the need.

Metropolitan has established a Joint Labor Management Advisory Committee and will continue
to work with our labor partners to pursue new policies, programs, and personnel to help build
and reaffirm a workplace culture of inclusion, respect, and safety for all our employees and to
improve accountability at all levels of the agency. This expectation — a workplace culture of
equity, fairness and inclusion — was the focus of a management forum dialogue held last month
among 280 of Metropolitan’s executive leadership, managers and supervisors.

©) We have begun a collaboration with the National Safety Council to identify further
improvements to our safety programs and practices. We have held two “Resident Town Hall”
listening sessions to hear from tenants of our desert housing, and we have established a
communications portal to improve information sharing with our tenants. Metropolitan will invest
the resources necessary to improve living conditions for our valued workforce in our desert
facilities.

I appreciate the work of you and your team to help improve our agency to benefit our employees.

Sincerely,

Adel Hagekhalil
General Manager

Attachment
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P State Auditor Due .
Item Audit Findings Recommendations Date Metropolitan Response
1 Ethics Legislative updates: MWD accepts and will implement the
audit recommendations. We welcome
1. The Ethics Office e Amend state law to include the opportunity to work with the state
lacks the necessary one or more mechanisms by legislature to address the audit findings
independence to which it can revoke or limit and ensure the Ethics Office has the
perform its duties as MWD’s authority over key authority and independence to
required by SB60 personnel and ethics effectively carry out its duties.
processes
2. Ethics Office suffers | ¢  Establish MWD’s ethics officer
from insufficient as the sole authority for
policies and interpreting MWD'’s ethics
procedures rules when conducting
investigations into alleged
3. Leadership ethics violations
demonstrated an e Grant MWD’s ethics officer the
unwillingness to authority to contract with
ensure the office has outside legal counsel for the
the necessary purposes of receiving
resources and independent legal advice
authority to e Require any employee within
investigate ethics MWD, including board
complaints members, to provide ethics
officer any documents
requested as part of an
ongoing investigation without
waiving any privileges that
may apply
e Prohibit any employee within
MWD, including board
members, from interfering in
any way in an investigation
MWD Administrative code October | MWD accepts and will implement the
updates: 2022 audit recommendations.

Prohibit interested parties from
participating in the office’s
investigation process, except
when necessary

Establish the best practices
highlighted in this report for
protecting the independence of
the ethics office
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Item Audit Findings Recommendations Date Metropolitan Response

Legal/Ethics

Interference by high
ranking officials:
Weaknesses in the Code
allowed the GC and the
Chair of the Board to
interfere with the work of
the Ethics Office

¢ Re investigation of
improper disclosure
of a confidential
document; Ethics
inquiry from the Chair
and GC review
sought to change the
Ethics Officer’s
conclusion

e Investigation of a staff
member making
misleading
statements to the
board Inappropriate
interference by GC

Refer to Item 1 above.

Metropolitan accepts and will
implement the audit recommendations
to ensure the independence of the
Ethics Office and ensure avoidance of
conflicts of interest in the investigation
of complaints.

The General Counsel and the past Chair
provided the following information to the
Audit team, which was not reflected in the
report:

e The inquiry by the Chair was in
response to the improper disclosure of
an attorney/client privileged document
to counsel opposing Metropolitan in
litigation.

The General Counsel reviewed the
preliminary investigation report and
provided comments to the Ethics
Officer as requested by the Chair of
the Board. The Ethics Officer was not
bound by and did not accept the
comments of the General Counsel; she
did not change the conclusion of her
preliminary investigation. The Chair
and the General Counsel did not
improperly interfere with the
independence of the Ethics Officer.

e The General Counsel reviewed drafts
of the Ethics Officer’s investigation
report in accordance with the Ethics
Office Rules of Investigation. The
rules at that time included a review
function by the General Counsel;
anticipated that the Ethics Officer and
General Counsel may not always
agree; and made clear that the Ethics
Officer retained the autonomy to
accept or reject any comments or
recommendations of the General
Counsel. The General Counsel acted
in accordance with the rules created by
the Ethics Officer; comments by the
General Counsel in accordance with
adopted procedures did not constitute
interference with the Ethics Officer.
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s - State Auditor Due .
Item Audit Findings Recommendations Date Metropolitan Response
e Board Chair initiated The Ethics Office is part of
areview by an Metropolitan and subject to Board
external law firm. Oversight. The scope of work of the
Unilaterally directed outside law firm did not relate to the
the GM to hire a firm. Ethics Officer’s conclusion in the
Did not bring it to the investigation of an MWD staff member
full board. The or any specific Ethics Office
outside attorney’s investigation. The scope of work
objections to the included a review of policies and
review were by procedures of the Ethics Office,
definition, biased. including investigation procedures for
Staff was not procedural soundness. The action of
consulted about the the Chair and the Ad Hoc Committee
nature and the timing to recommend hiring of outside
of the review. Ethics counsel did not interfere with an
Officer resigned investigation of an MWD staff member
because she could by the Ethics Officer.
not reconcile her
obligations
3 Hiring/Recruitment/ MWD accepts and will implement the
Promotion audit recommendations
1. Operates a hiring e Develop formal procedures for April Metropolitan will jointly formalize
process that gives analyzing employee 2023 procedures for analyzing employee
discretion to the demographics and taking demographics, ensure appropriate
hiring manager, appropriate action based on legal requirements are met, and that
without safeguards those data. additional analysis shall be used
against favoritism or o MWD should report to its appropriately. This information will be
bias board on the results of the reported to the Board on a regular
demographic analysis and basis.
2. Hiring process does actions
not protect applicants
from potential Formally train hiring managers and April A formal recruitment “desk manual”
discrimination human resources staff on their 2023 has been drafted for recruiters. It will
roles and responsibilities be reviewed and revised based on
3. EEO does not have a revisions to the recruitment procedures

role in the current
hiring process; no
EEO hiring
documentation in
hiring files.

and used to train HR staff. A separate
instruction/procedure document will be
created for managers for ongoing
formalized training.
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Item Audit Findings Recommendations Date Metropolitan Response
4. Conduct more Adopt and publish comprehensive | October | ¢ A recruitment procedures document
analysis around formal hiring procedures that 2022 has been drafted to be discussed with
underrepresentation; | include the bargaining units.
obtain and analyze e Process for screening o It will be reviewed and revised, if
promotion/job bid applications based on necessary, to include specific
data; share findings defined criteria processes for screening
of analysis with e Clear instructions for applicants, justifying hiring
relevant staff and justifying hiring decisions decisions, and clarifying document
management groups e Document retention retention requirements based on
requirements for human the State Audit recommendations
resources staff and hiring o Improved documentation in the
managers recruitment file is planned,
specifically for screening criteria
and hiring decisions
Reinstate EEO Office’s role in the October | ¢ Metropolitan, will establish the
hiring process and develop formal 2022 appropriate role for EEO in the hiring
procedures describing that role process. Once established it will be
documented in formal procedures and
training will be provided
4 | EEO MWD accepts and will implement the
audit recommendations
1. MWD’s EEO policy Ensure compliance with state and October [ e The newly hired EEO Officer will be
and procedures do federal laws and best practices, by 2022 developing a strategic and

not align with best
practices

2. EEO and sexual
harassment policies
are out of date

3. MWD does not
provide EEO
investigation
procedures to
employees

4. Due to delays in
investigations,
employees may
continue to work in
dysfunctional or
potentially unsafe
situations

updating policy to:

e Include a robust definition and
example of retaliation

¢ Include information about an
employee’s right to file a
complaint directly with DFEH
or the EEOC

o Make explicit reference to
written investigatory
procedures where employees
can obtain a copy of
procedures

e Ensure that the policy
accurately reflects all other
requirements in state and
federal law. MWD should
establish a process for
regularly reviewing the policy
to see if changes are needed.

organizational plan to eliminate the
backlog of cases and ensure policies
and procedures are up to date. In the
meantime, MWD has hired an outside
law firm experienced in EEO matters,
Meyers Nave Company, to re-write
policies and procedures, including a
retaliation and abusive conduct policy.
Policies and procedures will strengthen
the specific references to employee’s
rights to file directly with the DFEH and
EEOC. These policies/procedures will
receive input from the Joint Labor
Management Advisory Committee and
also be presented to the DE&I Council.
The role of the EEO Officer will be to
regularly review all policies and
procedures to determine if changes are
needed.
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P State Auditor Due .
Item Audit Findings Recommendations Date Metropolitan Response
To avoid future instances in which June As mentioned above, MWD has hired
EEO complaints go unaddressed: 2022 an outside law firm experienced in
EEO, Meyers Nave Company, to re-

e Develop written procedures write policies and procedures which
that specify how non-EEO staff will include how referrals to the EEO
who receive complaints from office from non-EEO staff should be
employees should handle handled. Once these policies and
referrals of EEO complaints to procedures are established all HR
the EEO office, and train staff staff, Ethics staff and management will
on those procedures be trained.

To ensure that the EEO office has June MWD has hired an outside expert,

appropriate jurisdiction over EEO 2022 Meyers Nave Company, to revise

complaints: existing policies and procedures.
These revisions will formally define the

e Develop written procedures for practice of ensuring that conflicts of
handling potential threats to interest and impartiality in the EEO
impartiality in investigations, investigation process are clear,
which contain explicit specifically when a party other than the
conditions in which a party EEO office plays a lead role in an EEO
other than the EEO office complaint.
plays a lead role in an EEO
complaint, such as the Ethics
Officer or the General
Counsel’s office

Annually share the results of its June With the plan to increase the staff in

NDP analyses with various 2022 the EEO office, and specific roles

management groups as well as defined, staff will be dedicated to

recruitment conduct the analysis required for
compliance with the AAP and NDP and
to share the results with management
and recruitment staff will become a
regular annual process.

To ensure it has effective and up- October MWD has hired an outside expert,

to-date policies on related 2022 Myers Nave Company, to revise

personnel matters:

Review and update its sexual
harassment policy as needed
Develop an official policy
defining and prohibiting
abusive conduct

existing policies and procedures. This
includes the sexual harassment policy
and an official policy on prohibiting
abusive conduct.
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P State Auditor Due .
Item Audit Findings Recommendations Date Metropolitan Response

To better position itself to handle October | ¢ The newly hired EEO Officer,

all EEO responsibilities required by 2022 scheduled to start in April, will be

state and federal law and best developing a strategic and

practices, implement the following organizational plan. In addition, the

improvements to its EEO office: proposed budget includes increasing

the staff of the EEO office from 2 full-

e Create and fill additional time positions to 6 full-time positions
positions that are which will be filled to address the
commensurate with the needs of the function, with the
workload of the EEO office, understanding that additional
including additional staff to resources can be identified as needed
handle investigations, training, to meet the stated goal of the Board.
and compliance As part of the strategic and

e Assign formal written organizational plan, responsibilities will
responsibilities for specific be assigned formally within the office
staff within the office through performance expectations and

e Structure the EEO office in established job descriptions.

such a manner that it can
operate independently with
minimal potential threats to
impartiality

To ensure timely response to EEO | October | ¢ MWD has hired an outside expert,

e Report to its board quarterly
on how many EEO complaints
have been received,
investigated, including how
many of those investigations
surpassed the time frames in
MWD'’s procedures

complaint, update investigation 2022 Meyers Nave Company, to revise

procedures to include: existing policies and procedures.

e Time frames that match DFEH These will include references to time
best practices for responding frames similar to the DFEH and EEOC.
to, investigating, and closing In addition, the EEO Officer will report
EEO complaints and should to the Board quarterly as
adhere to those time frames recommended by the State Audit.

To ensure that all EEO complaints | October | ¢ MWD has recently selected an

and their outcomes are recorded 2022 electronic recordkeeping system to

accurately and promptly: track cases and to receive anonymous

e Implement an electronic calls. The new system will provide a
recordkeeping system that will more comprehensive way for MWD
allow for accurate and EEO office and Human Resources to
complete tracking of EEO track, document and manage its cases
complaints in a single location. with greater efficiency and timeliness.

e Designate an individual to be e As stated, our proposed budget
responsible for logging, includes additional positions for the
tracking, and updating EEO EEO office to support MWD EEO
complaint records efforts.

134



9/13/2022 Board Meeting

7-8

Attachment 1
Audit Summary and Metropolitan Response

Attachment 1, Page 95 of 100
California State Auditor Report 2021-104
April 2022

oo State Auditor Due .
Item Audit Findings Recommendations Date Metropolitan Response
To ensure equity and consistency October Steps are in progress to document a
in its disciplinary process: 2022 formal checklist, or step process, for
e Implement a written, formal factors that must be considered,
process that outlines the steps reviewed and documented in any
that it must follow and the disciplinary action including those
factors it must consider when resulting from an EEO investigation.
deciding whether and how to The new system described will be
issue discipline implemented for Employee Relations
o Develop a recordkeeping cases including discipline, grievances
policy that documents the and appeal hearings.
disciplinary process so that it
can demonstrate that its
process is thorough and
consistent
To prevent and address October MWD has hired an outside expert,
mistreatment of complaints and 2022 Meyers Nave Company, to revise

potential violations of its retaliation
policy:

Develop written procedures for
identifying and intervening in
potential retaliation while EEO
investigations are ongoing
Dedicate a person to follow up
with complainants after EEO
investigations to ensure that
incidents involving potential
retaliation are not occurring, as
well as track these follow-up
discussions

existing policies and procedures.
These will include further definition of
retaliation.

As part of the new EEO Officer
strategic plan, roles and
responsibilities will be defined for all
EEO Office staff and will include a role,
or person, to follow-up with
complainants to ensure retaliation is
not occurring.
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Item Audit Findings Recommendations Date e Metropolitan Response
To ensure the board is informed of | October | ¢ Metropolitan will amend its
how often EEO matters are being 2022 Administrative Code to require that all
settled and by what means: settlements that invoke confidentiality
e Amend the administrative code or have a financial impact, be reported
to require that all settlements quarterly to the Legal and Claims
that invoke confidentiality or Committee.
have a financial impact, be e Metropolitan will develop a written
reported quarterly to the Legal policy that outlines mandatory
and Claims Committee information required for reporting
o Develop a written policy that settlements, which will include whether
outlines mandatory information EEO issues were implicated, whether
required for reporting the employee is still employed by
settlements. To include Metropolitan, the existence, and type of
whether EEO issues were financial or confidentiality terms, and
implicated, is the employee whether the action was taken to
still employed by MWD, address the alleged issues including
existence and type of financial any corrective action taken.
or confidentiality terms, and e Metropolitan will implement centralized
has MWD take any corrective recordkeeping procedures for all
action in response to the employee settlement agreements,
alleged issues including a means of confidentially
e Implement centralized indicating the existence of such
recordkeeping procedures for settlement in the EEO complaint
all employee settlement database, the personnel database, or
agreements, including a some other central repository.
means of confidentially
indicating the existence of
such settlement in the EEO
complaint database, its
personnel database, or some
other central repository
5 | Safety MWD accepts and will implement the
audit recommendations.
1. Policies do not e Establish minimum June e A written requirement will be added to
require a minimum collaboration between safety 2022 the Health and Safety Employee (HSE)

level of collaboration
between
management and
safety staff

2. Policies do not define
retaliation or create a
process for
responding to
retaliation concerns
from employees

and managers

Ensure handling of safety
complaints

Define retaliation and
document protection from
retaliation

Manual establishing a minimum level
of regular meetings between safety
representatives and management

e The HSE Manual will be updated to
reference the MWD-wide policy
against retaliation contained in Division
VIl of the Metropolitan Administrative
Code.

e We have begun a collaboration with
the National Safety Council to identify
further improvements to our safety
programs and practices.
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Item Audit Findings Recommendations Date Metropolitan Response
6 | Housing MWD accepts and will implement the
audit recommendations.
MWD has not prioritized To better protect employees October | ¢  Metropolitan has held two listening
responding to housing required to reside in employee 2022 sessions in the last six months with

issues

1. Maintenance
database does not
reliably track how
long it takes to
resolve housing
issues

2. Employees cannot
afford additional
delays in the housing
replacement process

housing from issues threatening
the safety and habitability of this
housing:

e Improve detail and consistency
of procedures for responding
to maintenance requests

e Establish procedures for
tracking and regularly report to
the board

e Establish contingency plan for
addressing its long-term
issues

tenants of our desert housing and has
established a “Resident Portal” to
improve communication and provide
repair status for resident requests and
other pertinent information as it relates
to the Safe, Decent and Sanitary
standard condition of the homes.

Real Property has also established a
protocol for prioritizing maintenance
and repairs (resident reported and
proactively scheduled to avoid failure),
hired a planner/scheduler to ensure
accuracy of repair/maintenance data,
and trained the Maintenance Manager
and technicians on the appropriate use
of the asset maintenance system. A
regular report to the board on housing
maintenance activity will be provided.

Our proposed budget includes
additional staff positions for the Real
Property Group to support MWD'’s
efforts to ensure the timely response to
service requests of the employees
required to reside in employee
housing.

A contingency plan will be prepared to
address long-term employee housing
replacement and put into effect in the
event the planned replacement of
employee housing currently underway
does not move forward.
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Comments

CALIFORNIA STATE AUDITOR’S COMMENTS ON THE
RESPONSE FROM THE METROPOLITAN WATER DISTRICT
OF SOUTHERN CALIFORNIA

To provide clarity and perspective, we are commenting on the
response to the audit from MWD. The numbers below correspond
to the numbers we have placed in the margin of the response.

Throughout its response MWD claims to have taken actions that @
are responsive to our audit findings and recommendations. MWD
did not inform us about these actions during our audit. As such,
we have not reviewed evidence demonstrating the progress MWD
claims to have made in these areas. We look forward to reviewing
the documentation MWD provides related to these actions during
our regular follow-up on the status of our recommendations.

In the attachment to its response, MWD summarizes some of our ©)
findings and recommendations. These summaries are not always
complete and sometimes omit information critical to properly
understanding our findings and recommendations. Therefore,
please refer to our findings throughout the body of the report and
our recommendations starting on page 5.

We disagree with MWD’s assertion that the general counsel and ®
former chair provided us information that was not reflected in the
audit report. The report reflects our careful consideration of all
relevant information we collected, including any provided by the
general counsel and former chair. For example, we discuss our review
of the ethics office’s procedures, and the flaws in those procedures,
throughout the relevant sections of our report. However, as we

state on pages 55 and 56, because MWD has declined to waive the
privileged status of much of the documentation supporting our
conclusions, we cannot discuss some aspects of the interference

we observed in detail. Further, MWD’s response does not dispute

the accuracy of any fact included in the report. Instead, MWD
appears to take issue with the conclusions we reached. However, we
stand by our conclusion that the former chair and general counsel
inappropriately interfered in the two ethics investigations we discuss.

MWD mischaracterizes our concerns about the 2017 review O
of MWD’s ethics office by an outside law firm. Our concerns are
not based on the scope of the review. Instead, as we conclude on
page 58, the decision by MWD’s management to initiate the review
was not sufficiently transparent or accountable. Nonetheless,
MWD’s statement that the outside law firm’s scope of work was
unrelated to specific ethics office investigations is inaccurate.

The scope of work for the review clearly states that the firm will
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review recent investigations for procedural soundness. Further, as
we note on page 58, the former chair announced at a public board
meeting that his decision to initiate a review of the ethics office was
because of concerns with recent ethics office investigations. We
also reviewed further evidence regarding MWD’s motivations for
initiating the external review. However, because that documentation
is privileged, we are unable to discuss it here. MWD’s
mischaracterization of its 2017 review of the ethics office—as well
as its persistent unwillingness to ensure that the ethics office has
the necessary resources and authority to operate independently—
further highlight the need for legislative intervention.

® MWD’s response that it has hired an outside law firm to revise
existing policies and procedures to address key EEO-related
findings and recommendations raises concerns that MWD is still
not taking sufficient responsibility for its EEO process. As we state
on page 20, MWD has not adequately planned or devoted resources
to its EEO program. As a result, we recommend on page 6 that
MWD staff its EEO office to handle all EEO responsibilities and
assign formal responsibilities for that staff. Given that MWD
references the hiring of an EEO officer and states it intends to
increase staff in its EEO office, it is unclear to us why MWD

is relying on an external party to perform this important work
instead of developing the expertise and independence to do so

in accordance with our recommendation.

® MWD indicates that the implementation date for this
recommendation is June 2022. Before receiving MWD’s response,
we informed MWD that we would change the implementation
due date for the recommendation related to handling of safety
complaints and the protection of workers who make them to
October 2022, as shown on page 9. We made this change because
MWD indicated that doing so would allow it to implement this
recommendation in conjunction with the retaliation-related
recommendations that resulted from our EEO review.

@ We were aware of the steps MWD described in its response

and concluded they are insufficient. For example, as we explain
on page 61, MWD’s process documents for responding to
maintenance requests lack the detail necessary to determine what
types of maintenance requests will trigger a timely response.
Moreover, MWD refers to hiring a planner, which is an action

it took in July 2020 according to the information it provided to
us. Nonetheless, as we explain on page 62, our review of MWD’s
maintenance data determined that we cannot rely on the data.
Our determination was based on deficiencies in the data that
persisted through the time of our review. Therefore, we stand by
our conclusions that MWD should take additional steps in order to
ensure the habitability of the housing it provides its employees.
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Proposed Amendment to Administrative Code Section 2720

§2720.  General Manager's Quarterly Reports.
The General Manager shall quarterly make the following reports:

(a) To the Engineering and Operations Committee: a report on the Capital Investment
Plan, including service connections approved by the General Manager pursuant to Sections
4700-4708 with the estimated cost and approximate location of each and the execution of any
relocation agreements involving an amount in excess of $100,000 under authority of Section
8122(c);

(b) To the Finance and Insurance Committee:

A summary of financial performance including Comparative Statements of
Operations and Comparative Balance Sheets and variances thereof from estimates;

(c) To the Real Property and Asset Management Committee:
(1) Deeds or grants accepted during the preceding quarter;

(2) Easements, or similar rights, granted during the preceding quarter under
the authority of Section 8220, and shall also include in such report any relocation or
protection agreement made in connection therewith;

(3) All leases made during the preceding quarter under the authority of
Sections 8222, 8223, 8230 and 8232;

(4) The details of any transactions during the preceding quarter in which an
improvement was disposed of in such a manner as to make the improvement available for
subsequent use by a party other than the District; and

(5) Property sold pursuant to the authority granted by Section 8240 et seq.

(d) To the Legal and Claims Committee, jointly with the General Counsel, the
exercise of any power delegated to them by Sections 6431, 6433 and 6434, including all
personnel-related settlements that invoke confidentiality or have any financial impact—
including paid and reinstated leave—regardless of settlement type. The reporting on
personnel-related settlements should include whether equal employment opportunity issues
were implicated, whether the employee is still employed by the District, the existence and
type of any financial or confidentiality terms, and whether the District has taken any
corrective action in response to the alleged issues.

(e) To the Organization, Personnel and Technology Committee:
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(1) The status of all information technology projects throughout the
organization.

(2) The employment of any professional and technical consultant, the
extension of any professional and technical consulting agreement, on the exercise of
authority under Section 8121(c) and 8122(h) and the execution of any contract authorized
pursuant to Section 8122(g) during the preceding calendar quarter. The report covering the
last calendar quarter of the year may be combined with and included in the annual
report. Each such report shall indicate when a consultant is a former employee of the
District.

Section 2720 adopted by M.I. 36464 - January 13, 1987, effective April 1, 1987; paragraphs (a) and (d)
amended by M.I. 39036 - June 11, 1991; paragraphs (a)(4) and (b)(e) added by M.I. 39080 - July 9, 1991;
paragraph (f) added by M.I. 39840 - September 15, 1992; paragraph (f) repealed by M.I. 40768 - April 12,
1994; paragraph (e) amended by M.I. 41389 - May 9, 1995; paragraph (c) amended by M.I. 41615 - October
10, 1995; paragraph (b) amended by M.I. 42193 - December 10, 1996; paragraphs (b)(6), and (d) amended by
M.l. 43587 - June 8, 1999; paragraph (f) added by M.I. 43963 - April 11, 2000; paragraphs (a) and (a)(1)
amended, paragraph (b) deleted, sub-paragraphs (4)-(6) renumbered, paragraphs (c)-(f) renumbered and
amended by M. |. 44582 — August 20, 2001; original paragraph (4) repealed and paragraphs renumbered; new
paragraph (6) amended; old paragraph (d) repealed and renumbered (e) and amended by M. I. 45943 —
October 12, 2004; paragraphs(a)(2), (a)(3), (b), (c), and (d) amended by M. I. 46371 — September 13, 2005;
paragraphs (a) —(e) amended and renumbered by M. I. 46983 - February 13, 2007; paragraph (2) deleted,
former paragraphs (3-8) renumbered, paragraph (c) divided to create paragraph (1), paragraph (2) added by
M.l. 47998 - August 18, 2009; paragraph (a) and (1) amended, new paragraph (2)-(4) added, paragraph (c), (1)
and (2) deleted, former paragraph (d) renumbered as new paragraph (c), paragraph (e) deleted by M.I. 48081
— November 10, 2009; paragraph (b) amended by M.I. 48534 - January 11, 2011; paragraph (a)(1) amended,
paragraphs (a)(2)-(a)(3) deleted, former paragraph (a)(4) renumbered, paragraph (c) added, former paragraph
(b)(3)-(b)(7) renumbered, former paragraph (e) renumbered, new paragraph (e) added by M.I. 48800 —
September 13, 2011; paragraph (a) amended, subparagraphs (a)(1) and (a)(2) deleted, subparagraph (b)(1)
amended to remove number, subparagraph (b)(2) deleted, subparagraph (e)(1) amended, and subparagraph
(e)(2) added by M.I. 50155 - June 9, 2015.

Proposed Amendment to Administrative Code Section 2721

8 2721. General Counsel's Quarterly Reports.

The General Counsel shall quarterly report to the Legal and Claims Committee the exercise
of any power delegated to the General Counsel by Sections 6431, 6433 and 6434, including
all personnel-related settlements that invoke confidentiality or have any financial impact—
including paid and reinstated leave—regardless of settlement type. The reporting on
personnel-related settlements should include whether equal employment opportunity issues
were implicated, whether the employee is still employed by the District, the existence and
type of any financial or confidentiality terms, and whether the District has taken any
corrective action in response to the alleged issues.

Section 2721 adopted by M.I. 36464 - January 13, 1987, effective April 1, 1987; amended by M.I. 43587 - June 8, 1999;
amended by M.I. 48800 — September 13, 2011.
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Proposed Amendment to Administrative Code Section 2720

§2720.  General Manager's Quarterly Reports.
The General Manager shall quarterly make the following reports:

(a) To the Engineering and Operations Committee: a report on the Capital Investment
Plan, including service connections approved by the General Manager pursuant to Sections
4700-4708 with the estimated cost and approximate location of each and the execution of any
relocation agreements involving an amount in excess of $100,000 under authority of Section
8122(c);

(b) To the Finance and Insurance Committee:

A summary of financial performance including Comparative Statements of
Operations and Comparative Balance Sheets and variances thereof from estimates;

(c) To the Real Property and Asset Management Committee:
(1) Deeds or grants accepted during the preceding quarter;

(2) Easements, or similar rights, granted during the preceding quarter under
the authority of Section 8220, and shall also include in such report any relocation or
protection agreement made in connection therewith;

(3) All leases made during the preceding quarter under the authority of
Sections 8222, 8223, 8230 and 8232;

(4) The details of any transactions during the preceding quarter in which an
improvement was disposed of in such a manner as to make the improvement available for
subsequent use by a party other than the District; and

(5) Property sold pursuant to the authority granted by Section 8240 et seq.

(d) To the Legal and Claims Committee, jointly with the General Counsel, the
exercise of any power delegated to them by Sections 6431, 6433 and 6434, including all
personnel-related settlements that invoke confidentiality or have any financial impact—
including paid and reinstated leave—regardless of settlement type. The reporting on
personnel-related settlements should include whether equal employment opportunity issues
were implicated, whether the employee is still employed by the District, the existence and
type of any financial or confidentiality terms, and whether the District has taken any
corrective action in response to the alleged issues.

(e) To the Organization, Personnel and Technology Committee:
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(1) The status of all information technology projects throughout the
organization.

(2) The employment of any professional and technical consultant, the
extension of any professional and technical consulting agreement, on the exercise of
authority under Section 8121(c) and 8122(h) and the execution of any contract authorized
pursuant to Section 8122(g) during the preceding calendar quarter. The report covering the
last calendar quarter of the year may be combined with and included in the annual
report. Each such report shall indicate when a consultant is a former employee of the
District.

Section 2720 adopted by M.I. 36464 - January 13, 1987, effective April 1, 1987; paragraphs (a) and (d)
amended by M.I. 39036 - June 11, 1991; paragraphs (a)(4) and (b)(e) added by M.I. 39080 - July 9, 1991;
paragraph (f) added by M.I. 39840 - September 15, 1992; paragraph (f) repealed by M.I. 40768 - April 12,
1994; paragraph (e) amended by M.I. 41389 - May 9, 1995; paragraph (c) amended by M.I. 41615 - October
10, 1995; paragraph (b) amended by M.I. 42193 - December 10, 1996; paragraphs (b)(6), and (d) amended by
M.l. 43587 - June 8, 1999; paragraph (f) added by M.I. 43963 - April 11, 2000; paragraphs (a) and (a)(1)
amended, paragraph (b) deleted, sub-paragraphs (4)-(6) renumbered, paragraphs (c)-(f) renumbered and
amended by M. |. 44582 — August 20, 2001; original paragraph (4) repealed and paragraphs renumbered; new
paragraph (6) amended; old paragraph (d) repealed and renumbered (e) and amended by M. I. 45943 —
October 12, 2004; paragraphs(a)(2), (a)(3), (b), (c), and (d) amended by M. I. 46371 — September 13, 2005;
paragraphs (a) —(e) amended and renumbered by M. I. 46983 - February 13, 2007; paragraph (2) deleted,
former paragraphs (3-8) renumbered, paragraph (c) divided to create paragraph (1), paragraph (2) added by
M.l. 47998 - August 18, 2009; paragraph (a) and (1) amended, new paragraph (2)-(4) added, paragraph (c), (1)
and (2) deleted, former paragraph (d) renumbered as new paragraph (c), paragraph (e) deleted by M.I. 48081
— November 10, 2009; paragraph (b) amended by M.I. 48534 - January 11, 2011; paragraph (a)(1) amended,
paragraphs (a)(2)-(a)(3) deleted, former paragraph (a)(4) renumbered, paragraph (c) added, former paragraph
(b)(3)-(b)(7) renumbered, former paragraph (e) renumbered, new paragraph (e) added by M.I. 48800 —
September 13, 2011; paragraph (a) amended, subparagraphs (a)(1) and (a)(2) deleted, subparagraph (b)(1)
amended to remove number, subparagraph (b)(2) deleted, subparagraph (e)(1) amended, and subparagraph
(e)(2) added by M.I. 50155 - June 9, 2015.

Proposed Amendment to Administrative Code Section 2721

8 2721. General Counsel's Quarterly Reports.

The General Counsel shall quarterly report to the Legal and Claims Committee the exercise
of any power delegated to the General Counsel by Sections 6431, 6433 and 6434, including
all personnel-related settlements that invoke confidentiality or have any financial impact—
including paid and reinstated leave—regardless of settlement type. The reporting on
personnel-related settlements should include whether equal employment opportunity issues
were implicated, whether the employee is still employed by the District, the existence and
type of any financial or confidentiality terms, and whether the District has taken any
corrective action in response to the alleged issues.

Section 2721 adopted by M.I. 36464 - January 13, 1987, effective April 1, 1987; amended by M.I. 43587 - June 8, 1999;
amended by M.I. 48800 — September 13, 2011.
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Personnel-Related Settlements
 Invoke confidentiality
» Have a financial impact
Each report shall state:
 Whether EEO issues were implicated
* Whether the employee is still employed
* Financial or confidentiality terms
* Whether corrective action has been taken

State Audit
Recommendations:
Additional Reporting




Proposed
Administrative

Code
Amendments

Modify Sections 2720 & 2721

» Existing: Current Code language does not
address the reporting of personnel-related
settlements under the General Manager's and
General Counsel's authority

* Proposal: Add language requiring additional
reporting and level of detail specified in the
State Audit Recommendations



Applicable
Laws

The Stand Together Against No-Disclosures
Act (SB 820)

The Silenced No More Act (SB 331)

These laws prohibit nondisclosure agreements
(NDAs) preventing the disclosure of facts related
to claims of harassment, discrimination, and
related allegations based on protected EEO

characteristics, including race, sex, and sexual
orientation



Snzan Woolley
Nlstropolitan retained the sarvices of Consultant in commection with a confidential smployment matter.

Yan Dermyden Makus Law Corporation — Asreement 201891
This agreement was amended this quarter to medify the scope of work and kay persomnal sections.

Van Dermyvden Makus Law Corporation — Asreement 203458

This agreement was amended this quarter to reflect a change i the scope of work and to reflect an inereaze in
the maximum amount payable. This agreement was also amended this quarter to reflact 2 changze in the
agreament administrator and 2 modification to the billings and payments, insurance, and neotices sections.

Excerpt from

1. Between April 1, 2022 — June 3 \atropelitan initiated, compromized, settled, or otherwize
dizpozed of tha wing claims ered mto the following zaparation agreements:

h I I a. Litizated Compromized and Sattled Claims By and Arainst Third Parties
Matropelitan entered into tha following settlement agraament within this past quarter.

1. AFSCME Local 1902 v. Msrropolitan (MOU Hearms Officer App:

: cal:
D epa rtm ent S On March 21 ‘]? 1. AFSCME Local 190 ropolitan (MOU Hearing Officer A

Oplﬂltu:[ wh o

J u n e 3 0 - 2022 - 20 On March 21, 2021, AFSCME Local 1902 filed a grievance on behalf of a Water Treatment Plant

resstatanent of DEm'ator 1.1.-']_1':{ alleged the di‘-l?.llal of auﬂmri.zed leave in vinlaticr!l of the AF SEfNE. MOU. The
Q u a rte rIy L., grievance claimed a Iloss of FI.iIC-I{ and vacation hour accr_ual, holiday pay, and 11.1153r:d _
. overtime. Metropolitan denied the grievance and AFSCME appealed the denial to a hearing
. officer. The parties agreed to resolve the grievance prior to a scheduled June 1, 2022

Repo rt et hearing. EEO issues were not implicated. the agreement has no confidentiality provisions, the

st hepuiess OPerator is still employed by Metropolitan, and the operator received $2,638.96 in backpay and
hemwpnend reinstatement of 72.5 hours in leave time. The grievance has been withdrawn pursuant to this
Lo~ scttlement.

OSHA issued a Citation for two alleged “(reneral” violations. Lhe total proposed penalty amount
for the “General z
on the grounds tha

3 Cal-OSHA G




Board
Options

e Option #1

Approve recommended amendments to the
Administrative Code

« Option #2

Do not approve recommended amendments to the
Administrative Code



Staff
Recommendation

* Option #1
Approve recommended amendments to the
Administrative Code

v' Complies with the State Audit’s
recommendations

v' Complies with the State Audit’s deadline of
October 2022

v' Enhances MWD's processes and procedures,
and promotes greater transparency



Questions



GENERAL
COUNSEL'S

BUSINESS PLAN

FY 2022/2023




L&C Committee

GM'’s Strategic Plan:

New Priorities and Focus

Climate and Hydrology: A Critical Water Year

Post COVID :

Human Resources:

A New Workplace Reality

Implement Change

[tem 7a Slide 2
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State Water Project Colorado River
i » Protection of SWP Supplies » Drought-required Reductions
- » Voluntary Agreements / ITP » Potential Actions by the Bureau
o > Storage > 500+ Plan
‘al) » State Water Contractors Contract » Water Quality
<E Amendments » Navajo Nation and Other Litigation
— > Delta Conveyance
L > Litigation
' ‘ |
E
o Other
> » Pure Water Southern California
8 » Conservation and Water Supply Mgmt and
oc Demand Mgmt/Local Supply Development
L||_-| » Storage/Banking
<E » Emerging Contaminants
; > Legislation/Regulations
L&C Committee ltem 7a  Slide 3 September 13, 2022
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POWER

L&C Committee

Increased Risk and
Volatility:

Supply / Cost

Regulatory
Requirements:

Cost Impacts

Sustainability

New Projects

Climate Action Plan

[tem 7a Slide 4
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L&C Committee

Support Compliance with
Shaw Law Group and
State Audit
Recommendations

Complete Transition to
the EEO Office all EEO
Investigations

Assist Transition to Post-
Covid Workplace

[tem 7a Slide 5
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L&C Committee

Financial Transactions/

Rate Structure Review Debt Issuance

Creative Approaches to
LRP and Underserved
Communities

[tem 7a Slide 6
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Succession Planning Training

Technology Resources

Timekeeping
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L&C Committee

Questions
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